
§ 2:6 C H A P T E R  TWO

In matters of environmental concern, the advocate should not hesi-
tate to demand that the Court recognize that during the evolution of
society the demands of civilization have vested certain property with the
public interest subject to equitable protection on behalf of the people of
the United States. " A s  judges, 'we cannot shut our eyes to matters of
public notoriety and general cognizance. W h e n  we take our seats on
the bench we are not struck with blindness and forbidden to know as
judges what we see as men.'5 I n  trying to effect the will of Congress
and as a court of equity we have the responsibility to consider the social
context in which our decisions wil l  have operational effect."

When private property is affected with a public interest, i t  ceases to
be jurum privats only. Proper ty  does become clothed with a public
interest when used in a manner to make it of public consequence, affect-
ing the community at large.'

§ 2 :6. — Public parks
Another interesting application of the Trust Doctrine has been in

the use of public parks. I n  1899, a case arose from the Indian Ter-

cannot constitutionally be denied broadly and absolutely . . . .  T h i s  court has also held,
Marsh v  Alabama, 326 US 501, 90 L  E d  265, 66 S C t  276, tha t  under some circum-
stances property that  is privately owned may, a t  least fo r  F i r s t  Amendment purposes,
be treated as though i t  were publicly held." Amalgamated Food Employees Union v
Logan Valley Plaza, Inc. 391 US 308, 315, 316, 20 L  Ed  2d 603, 88 S C t  1601 (1968).

"Ownership does not  always mean absolute dominion. T h e  more an owner, f o r  his
advantage, opens up his property f o r  use b y  the public i n  general, the more do h is
rights become circumscribed b y  the statutory and constitutional r igh ts  o f  those who
use i t  . . . . W h e t h e r  a corporation or  a municipality owns o r  possesses the town, the
public i n  either case has an identical interest in  the functioning o f  the community in
such manner tha t  the channels o f  communication remain f ree."  Amalgamated Food
Employees Union v  Logan Val ley Plaza, Inc. 391 US 308, 325, 20 L  Ed 2d 603, 88 S Ct
1601 (1968) ; Marsh v  Alabama, 326 US 501, 506, 90 L  E d  265, 66 S C t  276 (1946).

5. Ho Ah  Kow v Nunan, Fed Cas No 6546 (1879, CC Cal).
6. Edwards v  Habib, 130 App  DC 126, 397 F2d 687 (1968), cert  den 393 US  1016,

21 L  Ed  2d 560, 89 S Ct  618.
"No doubt i t  is  t rue tha t  a  legislative declaration o f  facts t ha t  are material  only

as the ground fo r  enacting a rule o f  law, f o r  instance, tha t  a  certain use is  a  public ...
one, may not be held conclusive by the Courts. ( C i t a t i o n s  omitted.) B u t  a declaratiasio,
by a legislature concerning public conditions tha t  by necessity and duty i t  must know Ys
is entitled a t  least to great respect. I n  th is  instance Congress stated a  publicly, no.
torious and almost world-wide fac t  .  .  .  .

"The general proposition t o  be maintained i s  t ha t  circumstances have clothed the
letting o f  buildings i n  the Dist r ic t  o f  Columbia w i th  a  public interest so great as to
just i fy regulation o f  law. P l a i n l y  circumstances may so change i n  t ime o r  so differ
in space as t o  clothe w i t h  such an  interest what  a t  other t imes o r  i n  other places
would be a  matter o f  purely private concern. .  .  .  (  T ) he use by the public generally
of each specific th ing affected cannot be made the test o f  public interest. .  .  .
public interest may extend to the use of  land. T h e y  dispel the notion that  what in its
immediate aspect may be only a  private transaction may not be raised by i ts  class
character to  a  public a f fa i r. "  B l o c k  v  Hirsch, 256 U S  135, 154, 155, 65 L  E d
41 S Ct 458, 16 A L E  165 (1921).

7. German Alliance Ins. Co. v  Lewis, 233 US 389, 407, 58 L  E d  1011, 34 S C t  612:
(1914) ; Munn v Illinois, 94 US 113, 126, 24 L  Ed 77 (1876, US) .
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ritory that went to the Federal Court of Appeals.' T h e  case involved
some land that had been dedicated for use as a public park. A f t e r
twenty-three years of public ownership and the spending of tax money
to improve the parks, the governing authority of the Cherokee nation
passed an Act to subdivide the parks into lots and to sell them. T h e
Court held that, "The real value of the land in the parks is the value
of the right to use it, and when the nation sells the parks i t  derives its
purchase price, in fact, not from the sale of the title to the land, but
from the sale or the destruction of the right of the people to use that
land for park purposes."° T h e  Court then applied classical trust law
and noted that, ". .  . The enforcement of trusts is one of the great heads
of equity jurisdiction. T h e  land in these parks, i f  i t  was really dedi-
cated to the use of the public for park purposes, is held in trust for
that use, and courts of equity always interfere in the suit of a cestui
que trust or a cestui que use to prohibit a violation of the trust, or a
destruction of the right of user.""

§ 2:7. — Public highways and roads
The Trust Doctrine has also been applied in the case of public high-

ways and roads. I n  Jefferson County v Tennessee Valley Authority,u
the court noted that, "The state or its political subdivision holds, as a
trustee, title to the easement for public highways and roads. A  quasi
corporation such as a city or county, holds such property by delegation
of the general sovereign power, the authority for its acquisition and
control being governmental and the interest exclusively that of  the
public."

§ 2:8. Imposing the public trust on private property
There need be no hesitation on the part of the environmental advo-

cate to seek to curtail the private use of any property which is cloaked
with the public interest.'2 T h e  landowner's right to just compensation
for property taken by the due process provisions of the Fifth Amend-
ment to the Constitution must be balanced against the overwhelming
right of the people to the ful l  benefit, use and enjoyment of national

8. Davenport v Buffington, 97 F 234 (1899, CA8 Ind Terr) .
9. Supra at  236.
10. Supra at 236. S e e  also Al len v Hickel, 424 F2d 944, 947 (1970, App DC).
See also Smith v  Corporation of  Washington, 21 How 135, 15 L  Ed  858 (1857, US)  ;

Hague v Committee for  Industrial Organization, 101 F2d 774 (1939, CA3 NJ ) ,  mod on
other grounds 307 US 496, 83 L Ed 1423, 59 S Ct  954.

11. 146 F2d 564 (1945, CA6 Tenn) ,  cert  den 324 US  871, 89 L  E d  1425, 65 S  C t
1016, reh den 324 US 891, 89 L Ed 1438, 65 S Ct 1024.

12. Nebbia v  New York,  291 US 502, 525, 78 L  Ed  940, 54 S C t  505, 89 A L R  1469
(1934).
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