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FOIL, Spoliation and Litigation Holds, Oh My

By Cory Morris and
Victor Yannacone, Jr.

Modern litigation today begins with re-
quests for information from government
“Agencies” under FOIL or FOIA and a Lit-
igation Hold letter followed by a Litigation
Hold Notice.

Attorney’s duty

As soon as you, as an attorney, become
aware — even through a newspaper article or
news broadcast — that a client may become
involved in litigation, whether as a plaintiff,
defendant or some kind of third-party, you
have an immediate, nondelegable duty and
legal obligation to send your clients a “Liti-
gation Hold” letter advising them of their ob-
ligation to protect and preserve any and all
information relevant and material to that pos-
sible litigation in whatever form it may exist.

Your letter must explain that if they fail to
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protect and preserve that information they
may be liable to sanctions including an ad-
verse inference charge on the trial, econom-
ic damages, and financial penalties imposed
by the court. You, as the attorney, may also
be liable for economic penalties and financial
sanctions imposed by the court.

Situations triggering an obligation to pre-
serve evidence include receipt of a demand
letter, formal complaint, records subpoena
or occurrence of an event that typically re-
sults in litigation. A media report suggesting

impending government investigation and
possible litigation may also trigger litigation
hold obligations.

In the event that federal or state regulatory
agencies may be involved, your client, you,
as an attorney, and your law firm may also
see criminal sanctions imposed and even face
criminal prosecution.

FOIL

New York’s Freedom of Information Law
(“FOIL™)! establishes a mechanism for the
public to hold the government accountable
for providing information to its citizens.2 The
Committee on Open Government (“COOG”)
is responsible for overseeing implementation
of FOIL as well as the Open Meetings Law
(“OML”) and the Personal Privacy Protection
Law (PPPL). COOG’s website provides in-
formation one needs to understand FOIL and
how to make and respond to a FOIL request.

(Continued on page 19)
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FOIL (continued from page 1)

As soon as you have reason to believe that
a New York State “Agency” may have in-
formation which is relevant to the litigation
you are considering and evaluating, FOIL
for the information.

Every department, board, bureau, divi-
sion, commission, committee, public au-
thority, public corporation, council, office
or other governmental entity in the State of
New York performing a governmental or
proprietary function is subject to FOIL. Lo-
cal municipalities, school districts (120+ on
Long Island), fire and police departments,
are all subject to FOIL.

If you are Plaintiff or claimant,
make sure that you detail with
specificity all of the elements of
the cause of action upon which
you expect to obtain informa-
tion, not necessarily evidence,
just information from the de-
fendants. The more specific the
litigation hold notice the better
your case for sanctions should
it be ignored or should spolia-
tion occur.

If you are a defendant in an
action of any kind immediately
serve a Litigation Hold Notice
upon the Attorney of Record
for the Plaintiff and every party
named in the complaint re-
gardless of their legal status in
the action. Make sure that you
specifically refer to information
you expect to use in developing
your client’s defense(s).

Unless an exception applies, all “records”
of an “agency” are available.3 A “record” is
defined as “any information kept, held, filed,
produced or reproduced by, with or for an
agency or the state legislature, in any physical
form whatsoever...”* Physical evidence, “ar-
ticles of clothing and alleged weapons,” does
not fall within the statutory definition of a “re-
cord” that must be disclosed under FOIL.>

Records requested under FOIL must be
“reasonably described” to enable an agen-
cy to locate and identify the records in ques-
tion.6 However, the burden is on the Agency

to establish that “the descriptions were insuf-
ficient for purposes of locating and identify-
ing the document sought.””

The statute lists exemptions and you must
consider all of them in drafting a FOIL re-
quest. The COOG website provides details as
to what records are available pursuant to the
FOIL. Nevertheless, “The exemptions from
disclosure are to be ‘narrowly construed’ so
as to ensure maximum public access to gov-
ernment documents.”8

There is often a greater opportunity to ob-
tain records through FOIL than under the
CPLR.? A FOIL request can be made for the
same or similar records as have been request-
ed through discovery.10 It is also easier to ob-
tain an award of attorney’s fees under FOIL
for a delay in production than it is under the
CPLR for delays in discovery. “[J]udicial
review of a FOIL determination is obtained
through the commencement of a CPLR Arti-
cle 78 proceeding, not a motion in a pending
action,”1! and an Article 78 final judgment in
the Supreme Court may be appealed of right
to the Appellate Division.

The Litigation Hold

Once your client has decided to file suit
and you prepared the complaint for verifica-
tion, you must also prepare a formal Litiga-
tion Hold Notice.

If you are Plaintiff or claimant, make sure
that you detail with specificity all of the el-
ements of the cause of action upon which
you expect to obtain information, not nec-
essarily evidence, just information from the
defendants. The more specific the litigation
hold notice the better your case for sanc-
tions should it be ignored or should spoli-
ation occur.

If you are a defendant in an action of any
kind immediately serve a Litigation Hold
Notice upon the Attorney of Record for the
Plaintiff and every party named in the com-
plaint regardless of their legal status in the
action. Make sure that you specifically refer
to information you expect to use in develop-
ing your client’s defense(s).

Spoliation

“Spoliation is the destruction or significant
alteration of evidence, or the failure to pre-
serve property for another’s use as evidence
in pending or reasonably foreseeable litiga-
tion.” “Documents create a paper reality we
call proof.”12

With respect to spoilation — damage or

loss of relevant, material information with
respect to litigation — the courts are inter-
ested in whether you, as an attorney, your
law firm, and/or your client were negli-
gent or grossly negligent and whether the
spoilation was deliberate. Attorneys proba-
bly should not have to worry about whether
the spoilation was deliberate since attorneys
never deliberately violate the law or disobey
an order of the court.

Once the duty to preserve has attached,
the following facts can support a finding of
gross negligence:

The failure to issue a written litigation
hold.

The failure to preserve and collect infor-
mation from former employees when the in-
formation remains in a party’s possession,
custody, or control.

The failure to halt the deletion of business
records, emails and social media; and

The failure to preserve backup tapes.

Warning and admonition

FOIL and Litigation Holds are complicat-
ed and the parties to whom they are directed
tend to make them more complicated.

Comment 8 of the American Bar Associ-
ation Model Rules of Professional Conduct
provides that, “To maintain the requisite
knowledge and skill, a lawyer should keep
abreast of changes in the law and its prac-
tice, including the benefits and risks associ-
ated with relevant technology...” which has
been interpreted to mandate that attorney
competence in litigation requires, “at a min-
imum, a basic understanding of, and facility
with, issues related to e-discovery, including
the discovery of electronically stored infor-
mation (ESI).”

Failure to understand FOIL and Litigation
Holds creates a genuine risk of legal mal-
practice and professional liability. There are
really only three options for attorneys “lack-
ing the required competence:” Acquire suffi-
cient learning and skill before performance is
required; associate with or consult technical
consultants or competent counsel; decline to
represent the client.13

Note: Named a SuperLawyer, Cory Morris
is admitted to practice in N.Y., EDNY, SDNY,
Florida and the SDNY. Mr. Morris holds an
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junct professor at Adelphi University and
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today in the manner of a British barrister by
serving of counsel to attorneys and law firms
locally and throughout the United States in
complex matters. He has been continuous-
ly involved in computer science since the
days of the first transistors in 1955 and ac-
tively involved in design, development, and
management of relational databases. He pi-
oneered in the development of environmen-
tal systems science and was a cofounder of
the Environmental Defense Fund. He can
be reached at (631) 475-0231, or vyanna-
cone@yannalaw.com, and through his web-
site https://vannalaw.com.
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