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Later on in the deposition return to the same area of inquiry and continue to ask
questions all around the same point which led to the instruction not to answer even if
the questions lead to further instructions not to answer. .

The Witness Who Talks Too Much . -

When a witness answers with too much information, particularly when that
information is damaging or of little value to your client, never forget to note for the
record a motion to strike the answer as unresponsive. In the event that the witness is
later unavailable for trial and an attempt is made to deliver the testimony by reading
the deposition, the offending testimony may be kept out.

Exhibits

Exhibits must be numbered and marked by the reporter. It should not be necessary
to point out that copies should be made before the deposition for the witness and all
counsel. A more interesting problem occurs with the numbering of exhibits. Many
depositions generate sets of exhibit numbers for each party or for each witness (D-1,
D-2,D-3...,P-1,P-2, ..., Jones—1, Jones-2, . . ., Employer-1, Employer—2, &c).
At the time of preparing a pre-trial order or on motions or during trial, such
designations lead to endless confusion.

Sequential numbering of all exhibits (1,2,3,...), regardless of when and by whom

they are offered avoids endless duplication of the same exhibit, saves trees, reduces
frustration and generally makes for a cleaner record. If the attorneys insist on
identifying the party offering the exhibit, use a single prefix letter, but keep the
sequential numbering of all exhibits and insist there be no duplications.
' The party offering an exhibit should make sure that it is fully identified at the time
it is marked by the reporter so that it appears in the reporters index of the transcript
with sufficient identification to be easily recalled, cited, and referred to. This has
become increasingly important with computer assisted and real time transcription.

Let the witness authenticate a document offered as an exhibit after counsel has
described it for the record prior to marking by the reporter. If, after asking the witness
to identify the exhibit and what it purports to be, the answer of the witness and the
description of the exhibit provided for the reporter by counsel are inconsistent, insist
that the description of the exhibit be modified to reflect the understanding of the
witness. If a witnesses refuses or rejects the identification of an exhibit made by a
previous witness or counsel, either reconcile the description or include both
descriptions in the index. | :

Bring a portable scanner to every deposition. Routinely ‘scan every original
document presented or used at a deposition. |
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Work Sheets

If a witness needs time to make a complicated calculation, establish, on the record,
the exact procedure and method of calculation so you can do the math yourself later.
This is also a fine way to test the understanding of the expert witness and their ability
to explain a complicated process to a layperson.

Use a portable plain paper electronic whiteboard as well and make sure that the
reporter marks every piece of paper written upon or read by the witness regardless of
the purpose.

The Stenographic Record

Make sure that the reporter notes on the record the appearances of everyone present
during the deposition on the record. Don’t forget to have the reporter note the time
that the deposition starts and the time it closes. Counsel should instruct the reporter
to indicate on the record, “Let the record show, . . .” whenever a witness takes time
to review a document, goes off the record to consult with counsel, or when there are
breaks.

Correcting Deposition Transcripts

A witness has the right to make corrections, even substantive ones, to the
transcript.'™® If the witness makes a fundamental change, they must give the reason.
Never be affaid to reopen the deposition of witness who makes a substantive change
mn any important deposition answer.

Breaks

It may seem trivial, but be sure to take a lunch break and other adequate breaks
during a deposition. Be sure to agree on the times for scheduled breaks at the outset
of the deposition, before testimony begins, and except for emergencies and
spontaneous, mutually agreeable breaks, insist on adhering to the established break
schedule. Allow for scheduled breaks at least every 45 minutes. In certain cases short
breaks every 30 minutes are not unreasonable.

Set the time and duration of each formal break with an eye toward the facilities
available. Identify bathrooms and smoking areas before the deposition begins. Make
sure that the witness and all the parties present at the deposition know where the
facilities are and how to get to them.

130 See FedRCivP 30 (e).
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