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P R O C E E D I N G S

THE COURT: T h i s  i s  C i v i l  Act ion C-1539 regu la r ly

set f o r  hearing on the  P l a i n t i f f s '  P e t i t i o n  f o r  a  Temporary

Injunction o r  Prel iminary In junct ion .

In view o f  the  p r e - t r i a l  conference had yes-

terday and the  s t i p u l a t i o n  o f  the  par t ies  as t o  a  l a rge  por t ion

of  the f a c t s  t o  be determined by the  Court ,  t h e  evidence

should not  take  too  long.

After  the  p r e - t r i a l  conference, i t  occurred

to the  Court t h a t  perhaps t h e  par t ies  might want t o  consider

this as  not  only  a  hearing on the  Appl icat ion f o r  a  Temporary

injunction but a lso  as a  hearing on the  f u l l  merits o f  the

case and thereby el iminate t h e  p o s s i b i l i t y  o f  two t r i a l s .

Now i t  i s  up t o  counsel. I  won't  i n s i s t  on i t .

MR. LAMM: Y o u r  Honor, Richard Lamm appearing f o r

the p l a i n t i f f s .  O u r  whole p r e - t r i a l  conference was di rected

to t h e  f a c t  t h a t  i t  would be a  hearing on the  prel iminary

injunction.

THE COURT: T h a t ' s  cor rec t .

MR. LAMM: Consequent ly,  our  witnesses and our

whole s t ra tegy  was d i rected t o  t h a t  l i n e ,  and I  be l ieve  t h a t

i t  would be impossible f o r  us a t  t h i s  l a t e  date  then t o  t u r n

the proceeding t h i s  morning i n t o  a  combined hearing on the

combined p r e l i m i n a r y  i n j t _nc t i on .

THE C O = :  N o ,  i  y o u  d e s i r e  t o  have
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evidence i n  the  hearing on the  mer i ts ,  t h e  f u l l  mer i ts ,

obviously, you should not  attempt t o  do i t  here .

Quite o f ten  cz,-„z:..;e1 w i l l  upon an appl icat ion

for a  prel iminary in junct ion ,  when they  f e e l  t i = t  a l l  the

facts a r e  presented t o  the  Court ,  e l iminate  the  f .eond hearing

But since ...:.-:: ..._..-,I -_ -  ,  t h e  p l a i n

t i f f s '  wiz1-. , . -  Jour evidence on the

Application f o r  a  Pr,diminary Temporary In junct ion.

MR. LAMM: Y o u r  Honor, 1  be l ieve  the  f i r s t  m a t t e r

we have i s  Mr.  O'Br ien i n  court  who yesterday asked t o

intervene who I  bel ieve a t  t h i s  t ime has a  motion t o  present

to you.

MR. O'BRIEN: M a y  i t  please the  Court ,  Edward J .

O'Brien, I I ,  appearing on behal f  o f  the  Board o f  County

Commissioners o f  Te l l e r  County, Colorado.

Your Honor, as  I  advised the  Court yesterday,

I  would ask leave t o  intervene and would a t  t h i s  t ime submit

to the  Court a  Motion t o  Intervene,  a  copy o f  which has been

served upon Mr.  Johnson, as  at torney f o r  the  defendants

appearing here t h i s  morning.

Your Honor, as  b r i e f l y  a s  I  can,  b a s i c a l l y,

we a re  intervening,  requesting intervent ion under Rule 2 4 ( 2 ) ,

which says i n  e f f e c t  i f  as a  p r a c t i c a l the r i g h t s  o f

the Board o f  County Commissioners 0-7 T - "   County  w i l l  be

effected by t h i s  s u i t ,  we have the  r i g h t  t o  apply f o r ,  a t
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Support, o r  I  mean, a  Memorandum i n  Support  o f  t h e  Mot ion ,  a n

the Cour t  may determine t h e  ma t t e r  upon t h e  b r i e f s  r a t h e r  t h a

upon o r a l  hea r i ng .

O'BRIEN: T h a n k  you,  Yo u r  Honor.

Tip.:?. COURT : V e r y  w e l l .  M r .  C l e r k ,  w i l l  you t ake  t h

Motion and mark i t  f i l e d  t o d a y.

MR. JOHNSON: M a y  i t  p lease  t h e  C o u r t ,  yes te rday

af ternoon we f i l e d  o n  b e h a l f  o f  t h e  defendants whom I  r e p r e -

sent ,  a  Memorandum B r i e f  i n  suppor t  o f  t h e  Mot ion .  I  would

l i k e  t h e  r e c o r d  so  t o  show t h a t  I  have handed a  copy o f  t h i s

Memorandum B r i e f  t o  opposing counse l .

THE COURT: V e r y  w e l l .  A l l  r i g h t ,  M r.  Lamm, you ma

proceed.

MR. LAMM: Y o u r  Honor,  a s  I  understand t h e  p resen t

posture o f  t h i s  case ,  t h e r e  i s  a  Mot ion  t o  Dismiss which  w i l l

not be  d isposed o f  t o d a y,  and t h e r e  i s  no  v e r i f i e d  o r  o t h e r w i

responsive p lead ings  t o  t h e  P l a i n t i f f s '  Compla in t  whatsoever,

Is  t h a t  c o r r e c t ?  I n  o t h e r  words,  we do  n o t  propose t o  argue

the Mot ion  t o  Dismiss a t  t h i s  t ime?

THE COURT: N o ,  o u r  Rules p r o v i d e ,  M r.  Lamm, a s  I

am su re  you a r e  w e l l  aware,  t h a t  you  have t e n  day.; now i n  whi

to f i l e  a  B r i e f  i n  Oppos i t ion  t o  t h e  Mot ion  t o  D ismiss .

The o n l y  ma t te r  be fo re  t h e  Cour t  t oday  i s  t h e

A p p l i c a t i o n  f o r  a  Temporary o r  a  P r e l i m i n a r y  I n j u n c t i o n ,

whichever you wiCa t o  te rm i t .
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MR. LAMM: R i g h t .  Y o u r  Honor,  t h e n ,  a t  t h i s  t i m e

i n  t h e  i n t e r e s t  o f  t i m e ,  I  would l i k e  t o  ask ,  and I  can do  i t

one o f  two ways.

My f i r s t  w i t n e s s  i s  D r .  E s t e l l a  Leopold f r o m

the U.S .G.S . ,  and I  t h i n k  i n  t h e

defendants would submi t  and show

having t o  p u t  one o f  them on t h e

i n t e r e s t  o f  t i m e ,  i f  t h e

to D r .  Leopold  w i t h o u t  us

stand f i r s t ,  n e  proposed

l o c a t i o n  o f  t h e  road  t h a t  t h e y  propose t o  b u i l d ,  and t h e n

a l low D r.  Leopo ld  t o  examine t h a t  l o c a t i o n ,  I  b e l i e v e  t h a t

t h a t  would be i n  t h e  i n t e r e s t  o f  Saving t i m e ,  would be  most

expedient .

THE COURT: T h e  Cour t  agrees ,  M r.  Lamm. M r .  Johnson

do you have y o u r  p l a t ?

MR. JOHNSON: Y e s ,  I  d o ,  Yo u r  Honor,  W e  have_ the

roadway marked on  i t  t h e  b e s t  we can l o c a t e  i t .

THE COURT: A l l  r i g h t .  M a y  I  suggest ,  t h e n ,  t h a t

the w i tness  who can i d e n t i f y  and e x p l a i n  i t  be  sworn?

MR. JOHNSON: Y e s ,  s i r .

THE COURT: A n d  t h a t  you i d e n t i f y  t h e  map and make

an exp lana t ion  o f  i t ?

MR. JOHNSON: Y e s ,  s i r .

THE COURT: A n d  t h e n  t h a t  can  .be used b y  Mr.  Lamm

i n  h i s  p resen ta t ion?

MR. LAMM: ▶Yea, s i r .  A t  t h a t  t i m a ,  Yo u r  Ho:-.or, we

would- l i k e  t o  ask  f o r  j u s t  a  f i v e - m i n u t e so t h a t  D r .

•
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Leopold can  examine t h e  map.

THE COURT: W e l l ,  i f  she needs 4.?ice..09

MR. JOHNSON: P e r h a p s  i f  t h e  b a i l i f f  cou ld  pos t  t h i

THE COURT: A n d ,  M r.  Lamm, y o u  may have you r  w i tnes

s i t  i n  t h e  j u r y  box ,  i f  you w ish .

MR. JOHNSON: M r .  K .  C .  Wo f fo rd ,  w i l l  you s tand  and

be sworn,  p l e a s e .

TESTIMONY ON BEHALF OF THE t E F r V N T S

K. C .  WOFFORD

a defendant ,  a f t e r  hav ing  been f i r s t  d u l y  sworn b y  t h e  C l e r k

to  t e l l  t h e  t r u t h ,  t h e  whole t r u t h ,  and no th i ng  b u t  t h e  t r u t h

t e s t i f i e d  upon  h i s  o a t h  as f o l l o w s :

MR. JOHNSON: I  would l i k e  t o  have t h e  map marked

as Defendants '  E x h i b i t  A ,  t h e  U.S.G.S. map on  t h e  board .  D o

I  j u s t  mark i t ,  Yo u r  Honor?

THE COURT: Y e s .

(DEFEIVANTS' EXHIBIT A

was marked f o r  i d e n t i f i c a t i o n . )

DIRECT EXAMINATION

BY MR. JOHNSON:

Q N o w ,  would  you  s t a t e  you r  name and address,  p l e a s e .

A K .  C .  Wo f fo rd ,  2001 S ta rdus t  D r i v e ,  Colorado Springs,

Colorado.

Q A r e  you one o f  t h e  defendants i n  t h i s  ac t i on?

A Y e s ,  I  am.
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Q A r e  you  one o f  t h e  p a r t n e r s  o f  Park Land Company?

A Y e s ,  I  am.

Q D o e s  Park  Land Company own c e r t a i n  l and  i n  Park

County and Te l l e r  Oc)unty, Colorado?

A T h a t ' : : ;

Q I  d i r e c t  y o u r  a t t e n t i o n  t o  E x h i b i t  A on  t h e  board ,

I  w i l l  ask  you i f  t h a t  e x h i b i t  d e l i n e a t e s  g e n e r a l l y  i n  r e d

the l e n d  i n  bo th  Park  County and Te l l e r  County,  Colorado?

A Y e s .

Q W o u l d  you  i n d i c a t e  t h e  pe r ime te r  boundary o f  t h a t

t r a c t ,  j u s t  i n d i c a t i n g  w i t h  t h e  po i n t e r?

A T h e r e  i s  one s e c t i o n  t h a t  s e t s  - -

THE COURT: W o u l d  you s tand on  t h i s  s i d e  so  she can

A ( C o n t i n u i n g )  O n e  s e c t i o n  s e t s  b y  i t s e l f ,  S e c t i o n  3

and t h e  m a j o r i t y  i s  cont iguous s t a r t i n g  a t  t h i s  ( i n d i c a t i n g )

po in t  he re  ( i n d i c a t i n g )  i n  Sec t ion  9  runn ing  a l l  t h e  way up

to  Highway 24 a l l  t h e  way over  t o  t h e  Town o f  F l o r i s s a n t  and

a coup le  o f  l i t t l e  p ieces  b y  themselves o u t  o n  t h e  west  edge.

BY 1,11. JOHNSON:

Q N o w ,  M r.  Wo f f o rd ,  d i r e c t i n g  you r  a t t e n t i o n  s p e c i f i c a l l y

to  proposed c o n s t r u c t i o n  o r  excavat ion  o r  road  b u i l d i n g  which

n

you proposed t o  do on  t h i s  s i t e ,  would you  p o i n t  o u t  f o r  t h e

b e n e f i t  o f  D r.  Leopo ld ,  who s i t s  he re  on  your  . . i t ,  where t h

proposed road  w i l l  s t a r t  and where i t  w i l l  ens:?
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A O u r  p roposa l  on  t h e  n e x t  p o r t i o n  we w i l l  develop - -

THE COURT: E x c u s e  me, M r.  Wo f fo rd .  M a y b e  i t  would

be b e t t e r  i f  you s tep  ove r  t o  t h i s  ( i n d i c a t i n g )  s i d e  and maybe

the Cour t  can see e a s i e r  and D r.  Leopold  can s t i l l  see .

A ( C o n t i n u i n g )  W e  propose t o  t a k e  a  road  o f f  o f  the

Lower Twin  Rock Roads, a lmos t  t o  t h e  c e n t e r  o f  Sec t ion  19 ,

f o l l ow ing  t h e  s t ream f l o w  u p  t o  t h e  western edge o f  Section 2

a lso  i n  Sec t i on  19 ,  we w i l l  t a ke  a  road  up t h e  c e n t e r  o f  the

r idge  t h a t  l eads  up  on  t o p  o f  t h e  mesa o r  on  t h e  p l a t e a u  and

another road  back down, t h e  v a l l e y  t o  s e r v i c e  t h i s  co rne r  and

get t o  t h e  two- l a n d - locked e i g h t y  acres  on  t h e  e a s t  s i d e .

Q N o w ,  t h e  Lower Twin  Rock Road t o  which you have

po in ted,  i s  t h a t  an  e x i s t i n g  roadway?

A Y e s ,  t h a t  i s  a  coun ty  highway,  I  b e l i e v e ,  f r o m  - -

Q H o w  wide i s  t h a t  roadway?

A I  would imagine i t  i s  a t  l e a s t  a  60- f o o t  r i g h t - o f -

way.

Q I s  i t  g rave led  o r  hard  sur faced?

A I t  i s  a  g rave led  road .

Q H o w  l ong  w i l l  t hese  proposed roads wh ich  you have

ind ica ted  on  Defendants '  E x h i b i t  A ,  what  i s  t h e  t o t a l  length

i t  w i l l  be?

A T o t a l  l eng th?

Q J u s t  approx imate ly.

A A p p r o x i m a t e l y  two and a  h a l f ;  a p p r o x i m a t e l y. -
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Q A n d  approx imate ly  how wide w i l l  these  ( i n d i c a t i n g )

roads be?

A A  60- f o o t  r i g h t - o f - w a y  2 3  t o  30- f o o t  w i d t h .

Q T h e  t o t a l  excava t ion  would n o t  be  ove r  30  f e e t ,

would t h i s  be  c o r r e c t ?

A T h i r t y - t w o  t o  34- f o o t  maximum.

Q T h i r t y - t w o  t o  34 maximum. N o w ,  i s  t h e r e  any  p o r t i o n

o f  t h i s  a rea  wh ich  you have shown where t h e  roadway i s  t o  be

constructed t o  be o v e r  an  e x i s t i n g  roadway?

A A b o u t  t w o - t h i r d s  o f  i t .  T h e r e  i s  a n  e x i s t i n g

road f r om t h e  i n t e r s e c t i o n  t h a t  we have here  ( i n d i c a t i n g )

back up t o  t h e  e a s t  edge o f  t h e  p r o p e r t y,  T h e r e  i s  a  t r a i l

t ha t  has had a  b lade  o r  a  d rag  o r  something ove r  i t  yea rs

ago t h a t  you can d r i v e  a  c a r  f r om t h i s  ( i n d i c a t i n g )  p o i n t

to  c l e a r  on  t o p  t o  t h i s  ( i n d i c a t i n g )  h a r e  ( i n d i c a t i n g ) .

There i s  a  t r a i l  down t h i s  a rea  here  ( i n d i c a t i n g ) .

I  b e l i e v e  a  j e e p  t r a i l ,  and  I  d o n ' t  b e l i e v e  i t  has e v e r  been

,raded.

Q I s  t h e r e  any  p o r t i o n  o f  t h i s  roadway which would

cross a  f i e l d  o r  a  fo rmer  plowed o r  farmed area?

A F r o m  t h e  i n t e r s e c t i o n  back down t o  Twin Rock Roads,

approximately a  q u a r t e r  o f  a  m i l e ,  i s  ac ross  an  e x i s t i n g

f i e l d  t h a t  has been farmed a t  one t i m e .

Q D o e s  t h a t  e x i s t i n g  f i e l d  have  v a r i o u s  t renches

across i t ?
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A Y e s .  T h e r e  a re  t e n  o r  twelve diversion d i tches,

so i l  conservation ditches across t h i s  o l d  potato f i e l d  t h a t

was pu t  there  by the  S o i l  Conservation.

Q A n d  has t h a t  area been farmed t o  the  best  you can

determine?

A Y e s ,  i t  has been farmed a t  one t ime.

M .  JOHNSON: Y o u r  Honor, I  have nothing f u r t h e r

at  t h i s  t ime .  I  don ' t  want t o  ge t  i n t o  the  merits o f  the  t h i r

other than iden t i f y ing .  D o  you have any questions, M r.  Lamm?

THE COURT: I  have one question: W i l l  you ind icate

the proposed boundaries o f  the  Monument? A r e  they marked on

there?

THE WITNESS: T h e  proposed eastern boundary i s  t h i s

(indicating) sec t ion  l i n e  here ( i n d i c a t i n g ) .  I t  comes up t o

approximately a  l i t t l e  b i t  north o f  Upper Twin Rock Road and

continues on over t o  Highway - -  t h i s  ( ind ica t ing )  highway - -

I  don ' t  remember t h e  number o f  i t  f o r  sure.

THE COURT: A n d  t h a t  highway i s  t h e  western boun-

dary?

THE WITNESS: N o ,  t h e  proposed park area a lso  takes

the land on the  west s ide  o f  i t .

THE COURT: A l l  r i g h t ,

MR. JOHNSON: Wo u l d  the  Court l i k e  the  witness t o

mark the eastern boundary i n  order t o  chew i t s  lecatie:-.?

THE COURT: I t  i s  a  l i t t l e  d i f f i c u l t  f o r  the  Court
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t o  see i t ,  b u t  i f  i t  i s  a l r e a d y  on  t h e r e ,  h e  need n o t  do  i t

again.  I  can see i t  on  c l o s e  i n s p e c t i o n . A l l ' -J.* ••• •

Now, once aga in ,  r e - t r a c e  f o r  t h e  Cour t  t h e

boundaries o f  t h e  1 ,800 acres  o f  l and  which  you own and a r e

w i t h i n  t h e  proposed boundaries?

T} WITNESS: T h e  p r o p o r t i o n  t h a t  i s  i n  t h e  propose

boundary, I  b e l i e v e ,  i n c l u d e s  t h i s  ( i n d i c a t i n g )  a r e a  here

( i n d i c t i n g ) ,  e x c l u d i n g  t h e  160 acres  here  ( i n d i c a t i n g ) ,  w h i c

would i n c l u d e  a l l  o f  t h i s  ( i n d i c a t i n g )  a r e a  here  ( i n d i c a t i n g )

up t o  Upper Tw in  Rock Road.

I  b e l i e v e  i t  i s  about  a  q u a r t e r  o f  a  m i l e  n o r t

o f  thee:, c o n t i n u i n g  on  f rom t h e r e  on  t o  t h e  highway and t h e n

the proposed p a r k  area goes west  o f  t h a t .  I t  would i n c l u d e

a l l  o f  t h i s  ( i n d i c a t i n g )  a r e a  here  ( i n d i c a t i n g ) .

THE COURT: A l l  r i g h t .  W i t h  you r  p o i n t e r ,  t r a c e

rough ly  t h e  western boundary,  i f  you w i l l .

THE WITNESS: I  am n o t  r e a l  f a m i l i a r  w i t h  i t .  I

t h i n k  i t  i s  ( i n d i c a t i n g ) .

THE COURT: W e l l ,  app rox ima te l y.

T} WITNESS: I  t h i n k  i t  i s  about  two  m i l es  west

o f  t h e  road  approx imate ly,  coming down t o  a  p o i n t  about  l i k e

t h i s  ( i n d i c a t i n g ) .

THE COURT: T h a t ' s  y o u r  land?

THE WITNESS: N o ,  t h i s  i s n ' t  ou rs  o v e r  here

eat ing).
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THE COURT: I  s a i d  t r a c e  f o r  me o n c e  more  t h e

approx ima te  w e s t e r n  b o u n d a r y  a t  t h e  1 , 8 0 0  a c r e s .

TEE WITNESS: I t  w o u l d  b e  t h e  r e d  l i n e  r i g h t  h e r e

( i n d i c a t i n g ) .

T:1E COURT: I t ' s  marked b y  a  r e d  l i n e ?

THE WITNESS: Y e s .

TEE COURT: T h a t ' s  f i n e .  A l l  r i g h t .  D o  y o u  w a n t

a r e c e s s ,  r . .  Lamm?

MR. LAMM: I  t h i n k  i t  i s  u p  t o  t h e  r e s t .

MR. YANNACONE: M a y  I  a s k  a  c o u p l e  o f  q u e s t i o n s ,

Your  l i o n o r ,  c o n c e r n i n g  t h e  map?

THE COURT: Y o u  may.

CROSS-EXAMINATION

BY ma.  YANNACONE:

Q W o u l d  y o u  i n d i c a t e  t h e  c o u n t y  r o a d  whe re  i t  i n d i c a t  s

the  a r e a  whe re  y o u  a r e  g o i n g  t o  excava te?

A T h i s  ( i n d i c a t i n g )  i s  t h e  c o u n t y  r o a d  h e r e  ( i n d i c a t i  g ) .

Q A n d  t h a t  i s  d e s i g n a t e d  o n  t h e  map a s  Lowe r  Tw i n  Roc

Road; r i g h t ?

A T h a t ' s  r i g h t .

Q R i g h t .  N o w ,  y o u  a r e  g o i n g  t o  i n t e r s e c t  Lower  Tw i n

Rock Road a t  a  p a r t i c u l a r  p o i n t .  W o u l d  y o u  i n d i c a t e  t h a t  f o r

us?

A A p p r o x i m a t e l y  t h e  c e n t e r  o f  S e c t  o n  1 9  ( i n d i c a t i n g )

Q I s  t h e r e  a n y  e x i s t i n g  r o a d  i n t e r s e c t i n z  Tw i n  Rock
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Road a t  t h a t  p o i n t ?

A N o .

Q W h o r e  i s  t h e  e x i s t i n g  t r a i l  t h a t  you  descr ibe?

A T h e  e x i s t i n g  n o w  shows a t  t h i s  ( I n d i c a t i n g )

i n t e r s e c t i o n .  T h e r a  s  undoubtedly  a  road  a t  one t i m e

across t h i s  ( i n d i c a t i n g )  when t h e y  were fa—ming i t ,  b u t  when

they p u t  i n  t h e  d i v e r s i o n  d i t c h e s ,  t h e y  have removed t h a t  r o a

t h e e .

Q R i g h t .  A n d  t h e n  t h e  s e c t i o n  between Twin Rock Road

the coun ty  road ,  and t h e  b i f u r c a t i o n  o f  your  p lanned road ,

there i s  n o  e x i s t i n g  v i s a b l e  road ;  i s  t h a t  co r rec t?

A T h a t ' s  c o r r e c t .

Q A n d  t h e  n o r t h e r l y  p o r t i o n  o f  you r  proposed access

road f o l l o w s  t h e  r o u t e  o f  an o l d  road ;  i s  t h a t  c o r r e c t ? -

A T h e  eas te rn  p a r t  f o l l o w s  i t ?

Q T h e  e a r l y  p o r t i o n  o f  i t ?

A Y e s ,  s i r .

Q T h e  excava t ion  o f  t h e  roadway t h a t  proceeds sou th

o f  t h e  one you  j u s t  desc r ibed ,  t h a t ' s  go ing  t o  be an  e n t i r e l y

new road ;  i s  t h a t  c o r r e c t ?

A F r o m  t h i s  p o i n t ,  ( i n d i c a t i n g )  l o a m  on  w i l l  be an

e n t i r e l y  new road .  T h e r e  i s  a n  e x i s t i n g  t r a i l  o r  road  t o  t h i

( i n d i c a t i n g )  p o i n t .

Q N c w ,  t h e  a rea  on  t h i s  map t h a t  i s  mea;:ke i n  wh i t e

t h a t  you  have t h e  connect ion  t o  Twin  Rock Rcad, t h e  'c , I2urcat i
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o f  you r  two  access roads and a  s h o r t  p o r t i o n  o f  each s e c t i o n

o f  y o u r  access r o a d ,  i s  t h e r e  any  evidence o f  e x i s t i n g  r o a d -

way w i t h i n  t h a t  w h i t e  p o r t i o n  on  t h e  map?

A A t  one t i m e  t h e r e  was undoubtedly  a  road  j u s t  e a s t

o f  approx imate ly  where we have t h i s  l a i d  o u t  he re  ( i n d i c a t i n g )

As I  had s t a t e d ,  t h i s  i s  an  o l d  f i e l d ,  a l l  o f  t h e  w h i t e  a rea

here ( i n d i c a t i n g )  has  been farmed. T h e  S o i l  Conservat ion has

moved a  l o t  o f  t h e  su r f ace  back i n t o  t h e  d i v e r s i o n  d i t c h e s ,

resodded t h e  ground,  r e p l a n t e d  i t ,  t h e r e f o r e  e ras ing  any  p r i o

road t h a t  was t h e r e .

Q H o w  deep a r e  t h e  e x i s t i n g  d i v e r s i o n  d i t ches?

A I t  would p robab ly  average f rom t h e  bot tom o f  t h e

d i t c h  t o  t h e  t o p  o f  t h e  d i v e r s i o n ,  would  average maybe two  t o

two and a  h a l f  f e e t .

Q D o  you have w r i t t e n  s p e c i f i c a t i o n s  f o r  t h e  e x c a v a t i • n

o f  you r  new roadway?

A N o .

Q A l l  r i g h t .  D o  you have an  agreement w i t h  someone,

bu l ldozer  o r  what n o t ,  t o  excavate and c l e a r  t h a t  road?

A Y e s .

Q W h a t  a r e  t h e  i n s t r u c t i o n s  on  t h e  t y p e  o f  road surface:

and t h e  method o f  excavat ion?

A T h e  method he does,  i t  i s  up  t o  h im.  N o r m a l l y ,  w i t

a b u l l d o z e r  end a  m a i a t a i n e r.  W e  expec t

shoulder f i n i s h e d  r o a d  when i t  i s  completed.

shoulder - t
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Q W h a t  does a  " f i n i s h e d  r o a d "  mean i n  t h i s  sense?

A G r a d e d .  N o t  g rave led  b u t  graded w i t h  a  d ra inage

d i t c h  on  each s i d e .

Q W h e n  you say  "g raded"  i n  Colorado,  d o  you mean a

road t h a t  has a  s l i h t  crown t o  i t ?

A Y e s ,  a  s l i 3 h t  crown.

Q H o w  deep a r e  t h e  d i t c h e s  on  each s i d e  o f  t h e  road?

A T h i s  depends upon t h e  t e r r a i n  he i s  go ing  th rough ,

Q I s  t h e r e  go ing  t o  be any  p repa ra t i on  o f  t h e  sub-

-u r face  b y  way o f  tamping

Ati N o .

Q - -  o r  g r a v e l  i n s e r t i o n  o r  any th ing  e lse?

A N o .

Q H o w  deep a  c u t  do  you expect  t h e  dozer  t o  make a t

any g i ven  p o i n t  a long  t h a t  road? W h a t  i s  t h e  deepest c u t  you

w i l l  expect?

A I f  he i s  go ing  th rough  a  bank,  h e  p o s s i b l y  cou ld

cut  as  h i g h  as t h r e e  t o  f o u r  f o o t  on  one s i d e  and f i l l  t h r e e

to  f o u r  f o o t  on  t h e  o t h e r  s i d e .

Q T h e  f i l l  w i l l  be  taken  f rom t h e  c u t  on  t h e  h i g h  s i d  .

A T h a t ' s  r i g h t ,

Q N o w ,  i n  t h e  area  o f  Twin Rock Road t o  t h e  beg inn ing

p o r t i o n  o f  t h i s  map which  i s  c o l o r e d  g reen ,  c a n  you t e l l  us

what t h e  ma;:imum d e t h  o f  c u t  w i l l  be?

A T h e  c u t  o f  t h a t  w i l l  p robab ly  be a  ma;-cimum o f  w e l v
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inches.  T h i s  i s  f a i r l y  l e v e l  ground and w i l l  n o t  t a k e  a  deep

cu t .

Q H a v e  you p e r s o n a l l y  o r  has any  member o f  your  group

persona l l y  eve r  made any examinat ion by  way,  o f  course ,  d i g g i

or  o therw ise  o f  what i s  p resen t  i n  t h a t  w h i t e  a r ca  o n  t h e  map

depth o f  twe lve  inches?

F. O n l y  t o  t h e  f a c t  t h a t  t h e  d i v e r s i o n  d i t c h e s  a r e  dug

approximately twe lve  inches  deep,  t w e l v e  t o  t w e n t y.

Q A n d  i n  no even t  w i l l  you r  b u l l d o z e r  ope ra to r  go

deeper t h a n  t h e  e x i s t i n g  d i v e r s i o n  d i t ches?

A I n  t h e  w h i t e  a r e a ,  p robab l y  n o t .

Q i s  t h e  a rea  marked i n  w h i t e  on  t h a t  map s t i l l  a  par

o f  any f e d e r a l  o r  s t a t e  s o i l  conserva t ion  area?

A I  b e l i e v e  n o t .

Q W h e n  was t h e  l a s t  t i m e  i t  was a  p a r t  o f  a  f e d e r a l

or s t a t e  o r  s o i l  conserva t ion  a rea ,  i f  you know?

A I  d o n ' t  know t h e  l a s t  da te  t h a t  t h e i r  c o n t r a c t  r a n

ou t ,  b u t  f r om t h e  appearance o f  t h e  l a n d ,  I  would say  t h e  worl

was done on t h i s  f i f t e e n  t o  twen ty  years  ago.

Q A n d  since t h a t  t i m e ,  t h a t  a rea  has l a i n  r e l a t i v e l y

fa l low?

A Y e s .

Q I n  o t h e r  words,  n o t h i n g  has been c:.7;ne t o  t ?

A N o .

Q Ara t h e r e  any  e x i s t i n g  a g r i c u l t u r e l  o2ara t ions  on  t  a t

g

.0,4A
CAA. C A
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p o r t i o n  now?

A L i v e s t o c k  g raz ing  b u t  no  f a rm ing .

Q A n d  i s  t h e r e  e x i s t i n g  g raz i ng  evidence a t  t h e  s i t e

now?

A s t o c k  on t h e  range,  y e s .

Q N o w ,  i s  y o u r  r o u t e  i n d i c a t e d  C.CZ02.3 ( -1: .d icat ing)

t h i s  w l i i t e  a rea  f rom t h e  i n t e r s e c t i o n  o f  Twin" Rsck Road,

Lower Twin  Rock Road t o  t h e  beg inn ing  o f  t h e  green marked

area on  t h i s  map, has  i t  been t h e  s u b j e c t  o f  a  survey?

A N o t  as  o f  y e t .

Q I s  i t  go ing  t o  be  surveyed be fo re  o r  a f t e r  t h e  road

i s  c u t ?

A A f t e r .

Q A t  t h e  p resen t  t i m e ,  a r e  t h e r e  any  i n s t r u c t i o n s  t o

the excavator  as  t o  t h e  r o u t e  o f  these  roads?

A I  b e l i e v e  s o .

Q W h a t  a r e  those  i n s t r u c t i o n s ?

A I  was n o t  p e r s o n a l l y  t h e r e  when t h e  road  was l a i d

ou t .  I  b e l i e v e  two  o f  my pa r tne rs  t o o k  t h e  c o n t r a c t o r  t o  the

area,  p o i n t e d  o u t  where we wanted t h e  roads .

Q I s  t h e r e  any  evidence t h a t  you o r  any  member o f  you

organ iza t ion  i s  aware o f  any o t h e r  roads o r  t r a i l s  o r  pa ths

e n t e r i n  g these  two  sec t i ons  t h a t  a r e  docc:::.1;ed es  y o u r  most

eas te rn i y  sec t i ons  f r om p o i n t s  f u r t h e r  no r t heas t  on  Lauer Twi

Rock• Road?
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A N o n e  t h a t  I  am aware  o f .

Q I s  t h e r e  a n y  a c c e s s  - -

MR. JOHNSON: I f  i t  p l e a s e  t h e  C o u r t  e x c u s e  me,

Mr.  Yannacone .

MR. YANNACONE: Y e s .

MR. JOHNSON: I  b e l i e v e  i t  was o n l y  o u r  i n t e n t  f o r

t h e  p u r p o s e  o f  p o i n t i n g  o u t  f o r  D r .  L e o p o l d ,  a n d  t h i s  i s

go ing  way  beyond t h e  c o p y  o f  t h a t .

MR. YANNACONE: M a y  we have  f i v e  m i n u t e s  t o  compare

t h a t  map w i t h  t h e  P a r k  S e r v i c e  map?

THE COURT: Y o u  may.

MR. YANNACONE: T h a n k  y o u .

THE COURT: W e  w i l l  b e  i n  r e c e s s  f o r  f i v e  m i n u t e s .

(WHEREUPON, t h e  C o u r t  r e c e s s e d  a t  t h e  h o u r  o f

10:00 o ' c l o c k  A . M . )

AleThR RECESS -  1 0 : 1 0  o ' c l o c k  A .M .

MR. LA MM: M r .  Yannacone w i l l  p r o c e e d  now.

THE COURT: V e r y  w e l l .

MR. YANNACONE: T h e  p l a i n t i f f s  w i l l  c a l l  D r .  E s t e l l

Leopold.

TESTIMONY ON BEHALF OF THE PLAINTIF5S

ESTELLA B .  LEOPOLD '

a w i t n e s s ,  h a v i n g  b e e n  c a l l e d  a s  a  w i t n e s s  b y  a n d  o n  b e h a l f

o f  t h e  p l a i n t i f f s ,  a f t e r  •having b e e n d u l y  s w o r n  b y  t h e

c l e r k  t o  t e l l  t h e  t r u t h ,  t h e  w h o l e  t r u t h ,  a n d  n o t h i n g  b u t  t h e
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t r u t h ,  t e s t i f i e d  o n  he r  o a t h  as f o l l o w s :

THE CLERK: S t a t e  y o u r  name and address,  p l ease .

THE WITNESS: E s t e l l a  B .  Leopo ld ,  10350 West 1 3 t h

Place, Denver,  Colorado

DIRECT EXAMINATION

BY MR. YANNACONE:

Q D o c t o r  Leopold,  b y  whom are  you  p r e s e n t l y  employed?

A U .  S .  Geo log i ca l  Survey.

Q W h a t  i s  y o u r  j ob?

A I  am a  b o t a n i s t ,  Research B o t a n i s t  i n  t h e  Pa leonto logy

Branch, Geo log ic  D i v i s i o n .

Q H o w  l o n g  have you  been so  employed?

A T h i r t e e n  yea rs .

Q A n d  when and where d i d  you  rece i ve  you r  doc tora te?

A A t  Ya l e  U n i v e r s i t y,  1955,  New Haven, Connec t i cu t .

Q A n d  what  was y o u r  doc to ra te  i n ?

A B o t a n y .

Q S i n c e  t h a t  t i m e ,  w i l l  you  p lease desc r ibe  b r i e f l y

f o r  t h e  Cour t  y o u r  p r o f e s s i o n a l  a c t i v i t i e s ?

A S i n c e  t h a t  t i m e ,  I  have worked - -

THE COURT: L e t  me a s k ,  d o  t h e  defendants admi t  t h e

w i tness '  q u a l i f i c a t i o n s  a s  a  bo tan i s t ?

M2. JOHNSON: Y o u r  Honor,  1  would be  l e a r n i n g  a

l i t t l e  b i t  more. A l l  :  kno:7 i f ;  t h e  p i c t u r e  oZ he r  i n  t h e  page

THZ COURT: 2 r o c e e d .

-7F-3111
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BY MR. YANNACONE:

Q Y o u  do p u b l i s h  i n  o t h e r  areas t h a n  t o  have y o u r

p i c t u r e  i n  t h e  newspaper, d o n ' t  you?

A Y e s ,  s i r .

Q W i l l  you  descr ibe  i n  t h e  course o f  your  developments

since you r  doc to ra te  was c o n f e r r e d ,  what  you  have done profes-

sional ly and i n c l u d e  i n  them any r e l e v a n t  p u b l i c a t i o n s .

A M y  work has concerned ma in l y  t h e  f i e l d  o f  p l a n t  evol

t i o n  i n  t h e  Rocky Mountain r e g i o n  i n v o l v i n g  t h e  l a s t  f i f t y

m i l l i o n  years .

I  have a l s o  worked on  a  p e r i o d  o f  t h i r t y  t o

f o r t y  m i l l i o n  years  ago i n  t h e  South P a c i f i c ,  a n d  we have had

for a  number o f  years a  spec ia l  pro ject  i n  the  same type o f

work i n  Alaska.

Q A n d  during the  course o f  t h i s  period o f  t ime,  have

you had occasion t o  personally i n  your professional  capaci ty

investigate the  area o f  the  F lor issant  Foss i l  Beds?

A S i r ,  I  have worked on the  F l o r i s s a n t  Bads a t

F lo r i s san t  s i n c e  my a r r i v a l  i n  Colorado,  a s  a  Pa leobo tan i s t .

Q D o c t o r ,  w i l l  you  p lease desc r ibe  f o r  t h e  Cour t

j u s t  what  a  Pa leobo tan is t  i s  concerned w i t h  as  opposed t o

an o r d i n a r y  b o t a n i s t .

A A  Pa leobo tan i s t ,  f i r s t ,  w o r k s  o n  ' o : . a l  p l a n t

mater ia ls  as  opposed t o  a  p a l e o n t o l o g i s t  i n  ger, , ,41 .  W e

work on  p l a n t s  a s  opposed t o  an imal  f o s s i l s .

U'e
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My p a r t i c u l a r  a rea  i s  a  s p e c i a l t y ,  i s  t h a t  o f

Micropa lcoato logy. -r study v e r y  t i n y  microscop ic  remains

o f  p l a n t  m a t e r i a l s ,  t h o s e  be long ing  t o  t h e  Cenozoic e r a .

Q W h e n  was t h e  Cenozoic era?

A : t  ranges f r o m  s i x t y - s i x  m i l l i o n  years  ago t o

present .

Q N o w ,  i n  t h e  course o f  you r  p r o f e s s i o n a l  a c t i v i t i e s ,

i n  o r d e r  t o  become a  Pa leobo tan i s t ,  y o u  had t o  be an

o r d i n a r y,  modern-day b o t a n i s t  f i r s t ,  d i d  you  not?

A Y e s .

Q W h a t ,  i f  any,  i s  t h e  s c i e n t i f i c  r e l a t i o n s h i p  betwee

Paleobotany as a  f i e l d  a n d  modern botany as  a  f i e l d ,  whe re

are t h e i r  p o i n t s  o f  con tac t  and d i ve rs ions?

A T h e  f i e l d  o f  Paleobotany g i ves  us  a  sense o f ;

p r e h i s t o r i c  sense o f  a  th ree-d imens iona l  p i c t u r e  i n  t i m e

o f  t h e  e v o l u t i o n  o f  p l a n t s  and t h e i r  adapta t ions  t o  c l i m a t e  a

t h e i r  s o i l  environments;  t h e  r e l a t i o n s h i p  o f  t h i s  t o  t h e

study o f  modern botany i s  an  impor tan t  one,  t o  taxonomy and

the understanding o f  f l o r i s t i c  development.

During t h i s  v e r y  c r i t i c a l  p e r i o d ,  t h e  Pre-

Man Per iod  rang ing  back t o  f i f t y  m i l l i o n  years ago ,  i s  t h e

s t o r y  o f  r a d i c a l  change i n  t h e  Rocky Mountain r e g i o n  among o f  e r

par ts  o f  t h e  w o r l d ,  where modern p l a n t s ,  a s  wa I:ncw tacm,

have evo lved and have shown d i s p e r s a l

these, e  l  us  a  g r e a t  d e a l  f o r  t h e  understanding o f  t h e  moder
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d i s t r i b u t i o n  p a t t e r n s .

Q I n  o t h e r  words,  y o u  have found examples h e r e ,

r i g h t  he re  i n  Colorado,  o f  p l a n t s  t h i r t y - f o u r  m i l l i o n  years

a g o o r  thereabouts  t h a t  have modern counterpar ts?

A Y e s ,  i ndeed .  T h e  F l o r i s s a n t  f l o r a  h a s  i t s  p r i m a r y

a f f i n i t y  i n  terms o f  l i v i n g  p l a n t s  w i t h  t h e  l i v i n g  f l o r a  o f

nor theastern Mexico i n  t h e  Highlands o f  t h e  Tamul ipas a r e a .

In f a c t ,  t h e  l a r g e s t  p r o p o r t i o n  o f  p l a n t s  t h a t  appear t o

resemble t h e  F l o r i s s a n t  f l o r a  a r e  t h e r e  t oday  assoc ia ted

together  i n  t h i s  p a r t i c u l a r ,  r a t h e r  temperate,  warm

temperate r e g i o n .

Q i n  t h e  course o f  your  r e g u l a r  p r o f e s s i o n a l

a c t i v i t i e s ,  have you  had occas ion t o  determine t h e  o u t l i n e s ,

geograph ica l l y  as w e l l  as  g e o l o g i c a l l y  o f  t h e  a rea  we have

been r e f e r r i n g  t o  as t h e  F l o r i s s a n t  F o s s i l  Beds?

A Y e s .

Q A n d  would you  descr ibe  v e r y  b r i e f l y  f o r  us  j u s t

what i t  i s  - -  t h e  F l o r i s s a n t  F o s s i l  Beds a r e  - -  f r o m  a

geo log ic ,  geographic  and h i s t o r i c a l  p o i n t  w i t h o u t  go ing

i n t o  g r e a t  d e t a i l ?

A D o  you mean t h e  r e l a t i o n s h i p  t o  them?

Q Y e s .

A T h e  F l o r i s s a n t  Beds o f  age t h i r t y - f o u r  t o  t h i r t y -el. h t

m i l l i o n  years  ago a re  a  key p o i n t  i n  f l ^ -4 h i s t o r y  o f

the cocky Mountain r e g i o n  f rom t h e  p l a n t  p o i n t  o f  v i e w,  a s

1,---71111
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w e l l  as  f r o m  i n s e c t  p o i n t  o f  v i e w,  because f i r s t  o f  a l l ,

they a re  t h e  r e a l l y ,  l i t e r a l l y  t h e  o n l y  p l a n t  l o c a l i t y  i n

the Rocky Mountains o f  t h i s  age.

The o n l y  o t h e r  depos i t s  a r e  younger,  and

they a r e  i n  Montana, and  t h e y  a r e  q u i t e  a  b i t  poorer  b o t h  i n

terms o f  d i v e r s i t y  and i n  number o f  f o s s i l s .

So F l o r i s s a n t  17ossils d e p i c t  a  p o i n t  i n  t i m e ,

i n  t i m e  ha l fway  between t h e  reco rd  Colorado o i l  sha les

when we had t r o p i c a l  f l o r a  i n  Colorado •  •  •

Q W h e n  was t h a t  i n  approximate t ime?

A F o r t y - t w o  t o  f o r t y - s i x  m i l l i o n  years  ago when

Colorado was d e f i n i t e l y  t r o p i c a l ,  sub- t r o p i c a l ,  and twen ty -

s i x  m i l l i o n  years  ago when we had o n l y  a  modern c l i m a t e ,

and a  r e l a t i v e l y  Modern vege ta t i on .

F l o r i s san t  g i v e s  us  t h i s  k e y  reco rd  as  an

in termediate p o i n t  i n  o u r  f o s s i l  h i s t o r y .  I t  shows us  t h e

f i r s t  r e a l l y  warm temperate f l o r a  f o r  Colorado and f o r  t h e

Rocky Mountain r e g i o n .

Q N o w ,  c a n  you t e l l  us  b r i e f l y  how t h e  F l o r i s s a n t

Foss i l  Beds came about?

A T h r o u g h  a  unique s e r i e s  o f  geo log i c  and t e c t o n i c

events.

Q W h a t  i s  a  " t e c t o n i c  event "?

A A  t e c t o n i c  even t  i s  a  l a n d  move=an'z even t  , such  as

an earthquake o r  en  up-warping o f  t h e  l a n d  mass.
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B r i e f l y ,  t h e  f i r s t  development o f  t h e  v o l c a n i c

f i e l d  w e s t  o f  t h e  F l o r i s s a n t  F o s s i l  Beds, e i g h t e e n  m i l es

away a t  G u f f e y,  Co lo rado,  a p p a r e n t l y  occurred approx imate ly

t h i r t y - e i g h t  m i l l i o n  years  ago .  A  l a v a  s t ream and a

Tufaceous d e p o s i t  developed which  f lowed o v e r  t h e  landscape

f i l l i n g  v a l l e y s  and b l o c k i n g  l o w  p o i n t s  i n  t h e  dra inages.

T h i r t y - e i g h t  m i l l i o n  years  i s  t h e  da te  on

the dam which stoppered up t h e  F l o r i s s a n t  Bas in  and formed

the l a k e .

Q H o w  was t h i s  d a t e  determined?

A B y  potassium Argon i s o t o p e  r a t i o s .

The l a k e  which  was s o  formed,  t h e n  f i l l e d

w i t h  v o l c a n i c  ash which emanated f r o m  t h e  vo lcano a t  Gu f fey

and near  Gu f fey ;  t h e  ash dropped i n t o  t h e  l a k e ,  p rese rv i ng

a r a t h e r  un ique l a r g e  a r r a y  o f  p l a n t  f o s s i l s ,  i n s e c t s ,  v a r i o u

types o f  an ima ls ,  a l s o  m ic ro  organisms, m ic roscop ic  p l a n t s ,

f i l l i n g  t h e  l a k e  w i t h  ash and p rese rv ing  t h i s  r e c o r d .

Q W h e n  you say  " f i l l  t h e  l a k e  w i t h  ash"  how t h i c k

was t h i s  ash  l aye r?

A T h e  t h i c k e s t  d e p o s i t  we know o f ,  where F l o r i s s a n t

format ion i s  exposed i s  f o r t y  f e e t  t h i c k ,  approx ima te l y.

Over t h e  t o p  o f  t h i s ,  t h e n ,  f l o w e d  a g a i n  a

lava f r om t h e  same vo lcano a t  Guf  fey z n e  cur:zace

o f  t h e  F l o r i s s a n t ,  t he , .  l a k e  beds,  wh ich  ? : : a = c t e d  b y

a l a v a  f l o w  d a t i n g  a t  t h i r t y - f o u r  m i l l i o n  years  o f  age.
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The sequence s i n c e  t hen  has been one o f  e r o s i o n  and r e g i o n a l

u p l i f t  t he reby  t h e  p r e v i o u s l y,  p robab l y  l ower  F l o r i s s a n t  s i t e

was u p l i f t e d  approx imate ly  two o r  t h r e e  thousand f e e t

gen t l y  i n t o  t h e  a i r .

Q A l l  r i g h t .  N o w  d i d  t h i s  u p l i f t  based on  t h e

evidence you  have p e r s o n a l l y  observed, g e n e r a l l y  d i s t u r b

the sequence, t r apped  between t h e  two  l a v a  sequence, t h e

ash sequence?

A T h i s  s i m p l y  tended t o  c r a c k  t h e  c e p o s i t  a t

var ious p o i n t s  t h o s e  shown i n  MacG in i t i e ' s  p u b l i c a t i o n .

Though t h e r e  a r e  some c r a c k  l i n e s  t h a t  developed th rough

the o l d  l a k e  d e p o s i t s ,  t h e s e  d i d  n o t  d i s t u r b  t h e  sequence.

Q N o w ,  t h e  p e r i o d  t rapped i n  v o l c a n i c  ash between

these two  l a v a  f l o w s ,  cove red  how l o n g  a  p e r i o d  o f  t ime?

A F o u r  m i l l i o n  yea rs .

Q A n d  i s  t h e r e  evidence o f  d i f f e r e n t  p e r i o d  w i t h i n

tha t  f o u r  m i l l i o n  years  t h a t  can  be observed?

A I n  two ways, y e s .  F i r s t ,  t h e r e  i s  t h e  change i n

sediment t y p e  which occurs  f r o m  t h e  base th rough  t h e  t o p  o f

the F l o r i s s a n t  Lake Beds as  f a r  as we can  observe them a t

var ious p o i n t s  a t  t h e  bas i n .

For example, t h e r e  a r e  e s p e c i a l l y  l a r g e  ash

f l auz  w i t h  coarse pum:.ciZe b a l l s  wh ich  apparen t l y  f a l l  i n t o

the l a k e then t h e r e  a r e  v e r y,  v e r y  ' l n e

shales 4 : - '—' - rng many remains o f  p l a n t

y . y r r Y y  y r

and and o ther

caper
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remains.

de;,,ee •What i s  -

A T h e  paper  sha le  i s  a  v e r y  f i n e  g r a i n e d  c l a y  de r i ved

from ash ,  wh ich  apparen t l y  i s  depos i ted  s o  s l o w l y  t h a t  i t  i s

e s s e n t i a l l y  f i n e l y  l am ina ted ;  when weathered s l i s h t l y ,  t h e s e

laminat ions ,  a s  t h e  pages the book can be s p l i t  open,  and

you f i n d  p l a n t  remains l y i n 8  i n  t h e  p lane  o f  d e p o s i t i o n .
Q see. W h a t  i s  t h e  r e s i s t a n c e ,  i f  any,  o f  these

paper sha les  t o  weather?

A T h e y  a re  v e r y  i n t o l e r a n t  t o  weather ing.  W e  have

noted t i m e  and t i m e  aga in  t h a t  a f t e r  paper sha les  have been

opened up a t  an  excava t ion  and l a i d  o u t  on  t h e  su r face  o f

the ground where t h e y  a r e  exposed t o  t h e  a i r ,  a n d / o r  evdn

a t  t h e  c u t  where you  open t h e  s o i l  and t hen  t h e  c u t  i s

exposed t o  t h e  sun and t o  t h e  r a i n ,  when one r e - v i s i t s  t h e

l o c a l i t y  two  weeks l a t e r ,  one f i n d s  t h e  sha les  e s s e n t i a l l y

become s o f t  and b r i t t l e  and a r e  b reak ing  a p a r t  i n  t o  componen

ash. T h e  c u t  i t s e l f  weathers j u s t  a t  t h e  s u r f a c e ;  n o t  as

deeply as t hose  which a r e  more d i s t u r b e d .

In  t h e  p e r i c d  o f ,  I  would s a y,  t h r e e  months

dur ing t h e  w i n t e r  p e r i o d ,  such  excavat ions weather comp le te ly

to  powder.

Q I  see.  W h a t  happens t o  t h e  f o s s i l  r eco rd  as  a

o f  t h i s  weather?

A O f  course ,  i t  i s  o b l i t e r a t e d  a t  t h e  p a r t i c u l a r
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Q N o w ,  o f  what meaning i n  t h e  p a l e o n t o l o g i c a l  sense

i s  t h e  o r d e r  0 :  sequence i n  which t h i s  m a t e r i a l  i s  uncovered?

A I  d i d n ' t  f u l l y  answer you r  p rev ious  re fe rence  t o  t h

sequence.

Wel l ,  f i r s t  o f  a l l ,  i n  pa leon to logy  and geolog

we depend v e r y  g r e a t l y  on t h e  exac t  sequence o f  t h e  appearanc

o f  f o s s i l s .

In  f a c t ,  we use these  t o  i n f e r  c l i m a t i c  change

by n o t i n g  t h e  appearance o f  warm and t h e n  c o l d e r  and t hen

warm t ypes .

We i n f e r  c l i m a t i c  o s c i l l a t i o n s  f r o m  t h i s  k i n d

o f  ev idence,  b u t  a l s o  we use these  changes f o r  c o r r e l a t i o n .

: f  you have such changes t h a t  you no te  i n  one s e c t i o n  you can

c o r r e l a t e  b y  matching t h e  o t h e r  s e c t i o n s ,  and you  use these

f o r  i n f e r r i n g  t i m e  r e l a t i o n s h i p s .

Q I  see .  A l l  r i g h t .  N o w ,  w i t h  re fe rence  t o  t h e  map

tha t  has been designated Defendants '  E x h i b i t  A  and w i t h

p a r t i c u l a r  re fe rence  t o  t h e  proposed excavat ion  roadway and w

a r t i c u l a r  re fe rence  t o  t h a t  p o r t i o n  o f  t h e  roadway t h a t  l a y s

i n  t h e  s e c t i o n  o f  t h e  map marked i n  wh i t e  as  opposed t o  g reen ,

can you t e l l  us  whether any  o f  t h a t  p o r t i o n  l i e s  w i t h i n  o r

near - -  w i thd raw t h a t .

Can you t e l l  us  where t h a t  roadway l i e s  w i t h

respec t o  h e  o l d  F l o r i s s a n t  l a k e  bed?
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A I  w i l l  have t o  answer t h a t  ques t i on  by  two k i nds  o f

observat ions.

F i r s t ,  i s  t h e  observa t ion  t h a t  a t  t h e  p o i n t

where t h i s  road  con tac ts  t h e  coun ty  road t o  t h e  n o r t h  and

immediately eas t  o f  t h e r e  a t  t h e  road  c u t  where t h e  coun ty

road swings around t h e  t r e e  l i n e ,  the. .:e i s  a  r e :her

What do you  mean b y  " t r e e  l i n e " ,  Doctor?

A W e l l ,  t h e a r e a  o n  t c 4 1 . : 4 . 6 . A , w h i c h  i s  c o l o r e d  green

i s  des ignated b y  t h e  Geo log ica l  Survey Map

from a e r i a l  photographs

. 1 f o r e s t  as

Q A l l  r i g h t .

A o n  which t h e  map i s  based.  O k a y .  A t  t h i s  p o i n t

there i s  a  r a t h e r  wide ou tc ropp ing  o f  F l o r i s s a n t  sha les .

I  shou ld  add t o  t h i s  second observa t i on - t h a t

according t o  my g e o l o g i c a l  excurs ions  i n  t h e  a rea  and my

c o l l e c t i n g  exper ience t h e r e ,  t h a t  i t  i s  a lmost  i n v a r i a b l y

t rue  t h a t  t h e  upper  l i m i t  o f  F l o r i s s a n t  ou tc rop  i n  t h e  e n t i r e

basin sou th  o f  t h e  Town o f  F l o r i s s a n t  f o l l o w s  a t  and immediat  l y

below t h e  l owe r  l i n e  o f  t r e e s .

We have g e n e r a l l y  i nc luded  then  t h a t  when we

are t r y i n g  t o  determine t h e  edge o f  t h e  F l o r i s s a n t  f o r m a t i o n

i t s e l f ,  we wa lk  a long t h e  edges o f  t h e  t r e e  l i n e .  W e  make

small  .Di t  excavat ions  j u s t  a t

F o r i s s a n t  m a t e r i a l s  a r e

t ree

yes, ,  i s  indeed t r u e  t h a t  t h i s  r e l a t i o n s h i p

c ,  se i f

have found ,

indeed ho  d .
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Q N o w  - -

A N o w ,  a t  t h i s  s i t e ,  w o u l d  t h e r e f o r e  e x t r a p o l a t e

from t h e  ou tc rop  I  have mentioned t h e  i n t e r s e c t i o n  o f  t h e

county r oad ,  t h a t  we would, a n t i c i p a t e  F l o r i s s a n t  f o r m a t i o n

occur r ing  a long  t h e  t r e e  l i n e  c ross ing  t h e i r  road  j u s t  a t

that  p o i n t ,  j u s t  be low t h e  t r e e  l i n e .

Q N o w ,  D r .  Leopo ld ,  when you t a l k  about  t h e  F i o r i s s a n

format ion,  y o u  a re  t a l k i n g  about  t h a t  d e p o s i t i o n  o f  ash t h a t

has occu r red  and which  i s  now t rapped between two v o l c a n i c

rock l a y e r s ;  i s  th,c.t r i g h t ?

Wel l ,  i n  many spots  i n  t h e  b a s i n ,  t h e  o v e r l y i n g

lava has been worn away by  weatheringen d by  t i m e .  T h e r e  a r e

r e a l l y  o n l y  a  f ew  s i t e s  where t h e  o v e r l y i n g  l a v a  i s  w e l l

exposed.

Q D u r i n g  t h e  course o f  you r  r e g u l a r  p r o f e s s i o n a l

a c t i v i t i e s ,  have you had occas ion t o  approx imate ly  es t imate

the s i z e  o f  t h e  o r i g i n a l  F l o r i s s a n t  lake?

A Y e s .

Q A l l  r i g h t .  A n d  do you  want t o  t e l l  approx imate ly

how l a r g e  i t  was?

A T e n  square m i l e s .

Q A l l  r i g h t .

A T h i s  i s  t h e  t o t a l  i n f e r r e d  a rea ;  •probably was

covered b y  wa te r.

Q N o w ,  t h i s  i s  t h e  area  i n  p a r t i c u l a r  - - - n s  t h e  edges
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t he reo f  i n  which you would f i n d  t h e s e  F l o r i s s a n t  f o rma t ions

which c o n t a i n  t h e  f o s s i l s  i n  which you a re  i n t e r e s t e d ;  i s

t h a t  c o r r e c t ?

A Y e s ,  s i r .

Q N o w ,  D o c t o r,  have you s y s t e m a t i c a l l y  exp lored any

acurces f r o m  a  p a l e o n t o l o g i c a l  p o i n t  o f  v iew any p o r t i o n s  o f

the F l o r i s s a n t  F o s s i l  Beds?

Yes.

Q N o s ,  what  areas were you p e r s o n a l l y  i nvo l ved  i n  t h e

exp lo ra t i on  o f ?

A •  I  worked a long  t h e  n o r t h  edge o f  t h e  b a s i n ,  a l o n g

immediately n o r t h  o f  t h e  town o f  F l o r i s s a n t  i n  some d e t a i l .

MR. JOHNSON: E x c u s e  me, D o c t o r. I  ask i n  orde

t h a t  we preserve  a  r e c o r d  o f  t h i s  t h a t  perhaps whether we

should t a k e  t h e  r e d  p e n c i l  and cou ld  i n d i c a t e  g e n e r a l l y  on

the Defendants '  E x h i b i t  A where t h i s  i s  t a k i n g  p lace?

THE WITLESS: M a y  I  s t e p  down?

THE COURT: Y o u  may.

(WrEM:UPON, t h e  w i tness  l e f t  t h e  w i tness  s t a n d . )

THE WITNESS: ( C o n t i n u i n )  W e  have a  number o f  key

sect ions where we have done e s p e c i a l l y  a  number o f  good deal

of  work; one o f  them i s  immediately north o f  the  Town o f

F l o r i s s a n t  a t  t h i s  ( i n d i c a t i n g )  i n t e r s e c t i o n  here  ( i n d - ' c - t i

Y R .  J O H N S O N :  E N C U S C  m a .  I f  y o u  w o u l d  y o

i n i t i a l s ,  i f  t h a t  i s  a l l  r i g h t  w i t h  t h e  Court?

Cs
Cs
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THE COURT: Y e s .

MR. JOHNSON: A n d  w i t h  M r .  Ya n n a c o a a ' s  p e r m i s s i o n ,

pu t  y o u r  i n i t i a l s  i n  r e d  a t  t h a t  p o i n t .

THE WIT1'.7-c'S: ( C o n t i n u i n g )  C AT i t  a s s  m a r k i n g  e x h i b i

And a t  t h i s  ( i n d i - - _ _ _ g )  s i t e  h e r e  ( i n d i c a t i n g ) ,  w h i c h  i s  a

n o t a b l e  s i t e  i n  t h e  e n t i r e  F l o r i s s a n t  f o r m a t i o n ,  b e c a u s e  i t

was n o t e d  b y  M a c G i n i t i e  a n d  c o l l e c t o r s  h i s t o r i c a l l y  t h a t  t h i s

s i t e  c o n t a i n s  t h e  b a s t  p r e s e r v a t i o n  o f  a n y  o f  t h e  beds  e v e r

found a t  F l o r i s s a n t .  I t  a l s o  i s  t h e  s i t e  a t  w h i c h  t h e  e x t i n c

genus 7scr,ops1s i s  m o s t  p r e v a l e n t .

I t  i s  o n e  t h a t  I  am d e e p l y  conce rned  a b o u t  i n

terms o f  y o u r  f u t u r e  p l a n s  f o r  deve lopmen t  s i n c e  i t  f a l l s

w i t h i n  y o u r  d e f e n d a n t s '  p r o p e r t y .

11.1. JOHNSON: E x c u s e  me,  D o c t o r ,  a n d  I  d o n ' t  mean

t o  u s u r p  y o u r  e x a m i n a t i o n ,  a n d  my a p o l o g i e s  t o  t h e  C o u r t .

MR. YANNACONE: T h a t ' s  a l l  r i g h t .

MR. JOHNSON: I  am i n t e r e s t e d  i n  h e r  p l a c i n g  h e r

i n i t i a l s  a t  e a c h  p o i n t  where  we a r e  t a l k i n g  a b o u t  t h e s e ,  s o

i n  my c r o s s - e x a m i n a t i o n  I  c a n  r e f e r  t o  t h e m .

BY MR. YANNACONE:

You m i g h t  g i v e  t h e m  a  number,  t o o ,  y o u  g o  around

and i n  t h i s  w a y  t h e y  c a n  b e  r e f e r r e d  t o  W i t h  some p a r t i c u l a r i

A S h a l l  I  number them? A r b i t r a r  b 3 c a u s a  I  d o n ' t

remsmbe- o u r  o f f i c i a l  nv.ba.. . :s a m iro
1 - 7 , 11 . . Z . 0 111i o , L o o l l a u t o

s e c t i o n s  whe re  we h a v e  a c t u a l l y  done  a  good  e x e a v a t i o

•

y•

ed
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Q Y o u  can s i t  down. n o w ,  D o c t o r,  d u r i n g  t h e  course

y o u r r egu la r  p r c f e s s i o n a l  a c t i v i t i e s ,  have you  had occas io

render op in ions  w i t h  respec t  t o  t h e  p robab le  l o c a t i o n  o f

F l o r i s s a n t  fo rmat ions?

A Y e s ,  s i r .

Q A n d  were these  p r o j e c t i o n s  and es t imates  ac ted  upon

by your  department o r  agency?

A Y e s .

Q A n d  do you f e e l  t h a t  w i t h  a  reasonable degree o f

s c i e n t i f i c  c e r t a i n t y ,  y o u  can f rom t h e  e x i s t i n g  knowledge

e"_:ready developed w i t h  respec t  t o  t h e  F l o r i s s a n t  fo rmat ions

p r e d i c t  w i t h  some reasonable s c i e n t i f i c  c e r t a i n t y  t h e  genera l

l o c a t i o n  o f  t h e  F l o r i s s a n t  fo rma t ions  th roughout  t h e  l a k e

acreage?

A Y e s ,  s i r .

Q D o c t o r ,  a r e  t h e r e  sometimes t opog raph i ca l  o r  phys i c

c h a r a c t e r i s t i c s  wh ich  keynote t h e  probab le  ex i s tence  o f

F l o r i s s a n t  shales?

A Y e s .  F i r s t ,  t h e  e l e v a t i o n  - -

Q Y e s .  F i r s t  - -  a l l  r i g h t .  N o w ,  d o  these  appear

r e a d i l y  d i s c e r n i b l e  t o  casua l  i nspec t ion?

A W e l l ,  t h e y  a r c  easy t o  see .

A l l  • r i - h t . W i l l  you descr i 'se what c r i t e r i a
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A T h e y  a r e  easy t o  sec  a f t e r  you  have `:,eked i n  t h e

basin and know what t o  l o o k  f o r .

F i r s t ,  t h e r e  i s  an  e l e v a c i o n a l  c o n f o r m i t y

o f  F / o r i s s a n t  f o rma t i on  ove r  t h e  b a s i n ,  i t  • is h i - h

gene ra l l y  a t  some p o i n t s  r a t h e r  t h a n  o the rs  b u t  r o u g h l y

speaking, t h e r e  i s  a  topograph ic  c o n t r o l ,  i f  you w i l l ,  o f

i t s  upper  l i m i t .

Second, one  can spo t  t h e  v o l c a n i c  ash d i s t r i -

bu t ion  i n  p a r t  because t r e e s  d o n ' t  l i k e  t o  gro-,7 i n  i t ;  i t  i s

marked i n  t h e  w h i t e  t r e e  l i n e  a rea  o f  t h e  U .  S .  Geo log ic  Sury

Ezp.

T h i r d ,  o f  course ,  t h e r e  i s  t h e  obv ious s i t e  i n

sanct ion where you  can see an  ou tc rop .  H o w e v e r,  t h e r e  e r e  ma

s i t e s  i n c l u d i n g  t h e  a rea  we a r e  t a l k i n g  about  immedia te ly  wes

o f  t h e  proposed road .  W e  a r e  t a l k i n g  about  where t h e  F l o r i s s • n

format ion i s  covered w i t h  a  su r f ace  s o i l  and cannot  be  s p o t t e

immediately w i t h o u t  l o o k i n g  i n t o  t h e  g u l c h  t o  see where t h e

F l o r i s s a n t  f o r m a t i o n  p a r t i c l e s  a r e  weather ing o u t  and coming Town

i n t o  t h e  s t ream;  i n  o t h e r  words,  i t ' s  i n s p e c t i o n  o f  areas suc

as t h a t  wh ich  a re  covered w i t h  t o p s o i l ,  where one needs t o  l o  k

f o r  sub-su r face  exposures t h a t  w i l l  be expected t o  be p resen t

Now, D o c t o r,  c a n  you t e l l  us  o r  can you s t a t e  w i t h

a reasonable degree o f  p r o f e s s i o n a l  p a l c o n t o l e g i c e l  c e r t a i n t y

tha t  you  moet p robab ly  • w i l l  n o t  f i n d  F< i n  formetions in

the areas des ignated green on t h a t  map?

y
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A G e n e r a l l y ,  y e s .

Q Now, what  about  t h e  a rea  o f  t lae i n t e r f a c e  between

the edge o f  t h e  green and t h e  beg inn ing  o f  t h e  p o r t i o n  d e s i g -

nated i n  wh i te?

A :  would say  t h a t  a t  and j u c t  be low t h e  t r e e  l i n e ,

i s  t h e  c h a r a c t e r i s t i c  p l ace  o f  appearance o f  Y l o r i s s a u t

format ion th roughout  t h e  b a s i n .

A l l  r i g h t .  N a w ,  D o c t o r,  w i t h  s p e c i f i c  r e f e r e n c e

to  t h e  areas denominated 5 ,  6 ,  9 ,  7 ,  and C on  t h e  map, t hese

quest ions I  am go ing t o  ask  you now a r e  s p e c i l i c e l l y  d i r e c t e d

to  chose a reas .

Doctor,  i n  t h e  course o f  your  r e g u l a r  p r o -

fess iona l  a c t i v i t y ,  have you performed p a l e o n t o l o g i c a l  work

i n  those  areas?

A Y e s .

Q A n d  have you  made any  de te rm ina t ion  o f  t h e  presence

or t h e  ex i s tence  o f  t h e  F l o r i s s a n t  fo rmat ion?

A Y e s ,  t hese  a r e  a l l  c o l l e c t i n g  s i t e s  a t  and j u s t

below t r e e  l i n e .

Q H o w  would you  cha rac te r i ze  them f rom a  p a l e o n t o l o g i c

po in t  o f  v iew as  c o l l e c t i n g  s i t e s ?

A T h e y  range f r om e x c e l l e n t  t o  wonder fu l .

Q N o w ,  w i t h  respec t  t o  t h e  c h e r e c c c r i s t i c s  o f  3 ,  7 ,

5, 9 ,  6 ,  can  we i n f e r  f r om your  l o c a t i o n  o= these  numbers

t h a t  t hese  excavat ions  occur red  a t  t h e b e t w e e n  t h e
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wh i te  and t h e  green area? •

A Y e s .

Q N o w

A A t  and j u s t  be low.

Q N o w ,  when you say  " j u s t  be low"  - -

A S l i g h t l y  under t h e  w h i t e  a rea  f r o m  t h e  l o w e r  l i m i t

o f  green.

Q A n d  t h i s  i n  terms o f  a l t i t u d e  a l s o  means lower?

A Y e s .

Q C a n  you reasonably  assume o r  can you assume w i t h  a

reasonable degree o f  p r o f e s s i o n a l  p a l e o n t o l o g i c a l  c e r t a i n t y

the areas marked s o l i d l y  green t o  t h e  e a s t  o f  t h e  r e o '

dot ted l i n e  on  t h i s  map, would most p robab ly  n o t  c o n t a i n  any

F l o r i s s a n t  fo rmat ion?

A 1  can assure you  t h a t  t h e y  p robab ly  w i l l  n o t .

Q N o w ,  w i t h i n  t h i s  r e d  i nked  p o r t i o n  a t  t h e  southeast

p o r t i o n  o f  t h e  t r a c t ,  t h e  s o l i d  cont iguous t r a c t  i n d i c a t e d  by

Mr. Wo f f o rd ,  c a n  you t e l l  us  o r  w i l l  you  i n d i c a t e  w i t h  a  new

number, a g a i n ,  s a y,  w i t h  " 2 0 "  o r  " 3 0 " ,  can  you i n d i c a t e  t h e

areas most l i k e l y  t o  c o n t a i n  F l o r i s s a n t  fo rmat ions?

A T h e y  w i l l  be a t  and immedia te ly  below t h e

Q

, - , _  •we t a l k i n  a b o u t  he re  ( i n d - c e

Q

green are

Would you  i d e n t i f y  them, s t a r t i n g  w i t h  number "30"?

S i r ,  t h e y  w i l l  r ep resen t  a  swath a l ng t h i s  ( i n d i c a

A l l  r i g h t .  W o u l d  you mark t h a t  - i t h  a  re . :  a s  a

ing;
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(Witness l e f t  w i tness  s tand  t o  mar% e n h i b i t . )

r). I t  may go back up t h i s  way,  t o o  ( i n d i c a t i n g ) .

Q A l l  r i g h t .  N o w ,  D o c t o r,  y o u  have i n d i c a t e d  b y  t h i s

( i n d i c a t i n g ) e wh ich  f o l l o w s  r o u g h l y  s l i g h t l y  t o  the

west o f  t h e  bo rde r  o f  t h e  green marked area  on  t h e  map, t h a t

the proposed road b y  t h e  defendants w i l l  c u t  t h e  r e d  l i n e  at .

two p o i n t s ;  i s  t h a t  c o r r e c t ?

A Y e s ,  s i r .

Q A l l  r i g h t .  N o w ,  a t  t h e  p o i n t  i n  which t h e  road

cuts t h e  r e d  l i n e ,  i t  appears t h a t  t h e r e  i s S O a r a change i n

e leva t i on  and t h e  area proceeds t o  g e t  h i g h e r  f rom t h e  w h i t e

areas; i s  t h a t  co r rec t?

A Y e s .

Now, i s  i t  a long  t h i s  change o f  a l t i t u d e  t h a t  you

f ind t h e  areas t h a t  a r e  p a l e o n t o l o g i c a l l y  e x i s t i n g  t o  you?

A Y e s .  T h e  Great  Creek and t h e  immediate environmens

yes.

Q I s  t h i s  t r u e  o f  t h e  areas w i t h i n  t h e  boundar ies o f

the l a n d  i n d i c a t e d  b y  t h e  defendants t o  be t h e i r s  a t  t h e  Ares n

time which i s  t h e  r e d  l i n e ,  a l o n g  as  I  am o u t l i n i n g  i t ,

f o l l ow ing  t h e  de fendants '  own red - -

A T h e  answer i s  y e s .

Q A l l  r i c r h t .  N o w ,  can  you t e l l  us  a  r e a s o n a b l e

degree o f  p r o f e s s i o n a l  p a l e o n t o l o g i c a l  c e r t e i n t y ,  how much,
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any, p h y s i c a l  d i s tu rbance o f  t h e  F l o r i s s a n t  f o r, - a t i o a  w i l l  oc•ur

the p o i n t  where t h e  roads ,  t h e  proposed i n t e r s e c t  y • u r

red l i n e ,  t h e  f o rma t i on  be ing  t o l e r a n t  f r om a  : , a l e o r t o l o g i c a l

po in t  o f  view?

A T w o  ,pDints.  F i r s t ,  t h e  immediate a rea  o f  t h e  road

w 4 l l  comp le te ly  des t r oy  t h e  f o s s i l  "cods l o c a l l y  s i n c e  i t  w i l l  be

a permanent road  and i t  w i l l  excavate

immediata w i d t h  t h i r t y - t w o  f e e t .

Second, l  t h i n k  t h e  scen i c  i n t e g r i t y  o f  t h e

t i e area 2 a  swath o f  t h

park would be  a f f e c t e d  f o r  roads which  t h e  F a r :  Serv ice  d i d

not i n t e n d  t o  have.

Q W e  a r e  i n t e r e s t e d ,  D o c t o r,  o n l y  i n  your  pa leon to log

ca l  o p i n i o n  as t o  what e f f e c t ,  i f  any,  t h e  F l o r i s s a n t ,  b e i n g

the f o s s i l  beds,  can  t o l e r a t e  a t  t h i s  p o i n t  and s t i l l  m a i n t a i

i t s  p a l e o n t o l o g i c a l  i n t e g r i t y ?

A W e l l ,  t h e  excava t ion  w i l l  presumably go a t  l e a s t

inches t o  twe lve  inches  i n  depth .

Tha tes t imony  was twe l ve  i nches .

A T h e  F l o r i s s a n t  wh ich  u s u a l l y  outcrops j u s t a t t ha t

po in t  a long  t h e  l owe r  l i m i t  o f  t r e e s  w i l l  be e f f e c t e d  i n  two

ways.

F i r s t ,  t h e  a c t u a l  excavat ion  undoubtedly

w i l l  c o n t a c t  some o f  t h e  f o rma t i on  a t ,

o '  t h e  read  and,oeconE,, t h e  weather inz ,  e = ; t e

a f t e r . t h a t  a rea  has been c u t  x7i th t h e  bullc:eze-z,
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the p r o t e c t i v e  s o i l  t h e r e ,  b-4- f a e  t o l e r a n c e  l e v e l  I s  z e r o  i n

terms o f  any t ime  l a s t i n g  l o n g e r  t han  t h r e e  s u c h

excavated and exposed m a t e r i a l s .

Q- I n  other- words,  t h e n ,  D o c t o r,  i s  t h e  t o ?  l a y e r  o f

t h i s  F l o r i s s a n t  f o = a t i o n  as va l uab le  t o  you as t o  t h e  n e x t

ones dcwn?

A Y e s .  A n d  c e r t a i n l y  t h e  p r o t e c t i v e  c o i l  i s  - _ a t  i s

keeping, t h e  beds i n  good p r e s e r v a t i o n  a1 n o u  and f o r

the p a s t  m i l l i o n s  o f  yea rs .

Q N o w ,  i s  t h e r e  any  evidence t h a t  you can p o i n t  t o

w i t h i n  t h e  a rea  o f  t h e  F l o r i s s a n t  F o s s i l  "Lads where t h e

removal o f  t h e  t opso i l .  cover ing  o r  t h e  p r o t e c t i v e  cover ing

has caused p a l e o n t o l o g i c a l  damage t o  t h e  area?

A Y e s ;  a t  any  number o f  t h e  c o l l e c t i n g  c i t e s  where p e • p l e

have moved i n ,  excavated and removed s o i l ,  we can see ove r  a

per iod o f  years  t h e  r e s u l t i n g  damage. I  can c i t e  you  q u i t e  a

number o f  i ns tances .

Q W h a t  k i n d  o f  damage i s  observed?

A W e l l ,  f i r s t ,  when t h e  imeed ia te  t o p s o i l  i s  removed,

weathering occurs  f r om t h e  t o p  a t  t h e  s u r f a c e .

Second, a t  f aces  wh ich  a r e  developed b y  casua l

f o s s i l  d i g g i n g  which was done ca re less l y '  and where t h e  excava ■ed

face l e f t  open t o  t h e  \. ;eather, t h e  r o c k  r o t s ,  l i k e  1  s a y,  ove

a r e l a t i v e l y  s h o r t  p e r i o d  o f  t i m e .

Q N o w ,  t o  t h e  b e s t  o f  you r  p r o f e s s i o n a l  i a f o r r L - t i o n  a
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your own persene l  i n v e z t i g a t i o n s ,  has  t h i s  been t r u e  o f  e x -

posurcs•:of

the t O S S i l lake?

formetions th roughout

A W e  a r e  t a l k i n g  about  p o i n t s

has uncover::

Ca.

where

o f  t h e  l a k e ,

po ,u la r  d i g g i n g

format ion and t h e  r e s u l t i n g  wea the r i

i s  n o t a b l e  a t  many o f  these .  h o p e  1  em answering y o u r

quest ion.

Q I n  o t h e r  words,  t h e n ,  D o c t o r,  c a n  you t e l l  us  w i t h

reasonable degree o f  s c i e n t i f i c  c e r t a i n t y  whether s imp le

exposure o f  t h e  f o r m a t i o n  w i l l  cause p a l e o n t o l o g i c a l  damage?

A Y e s ,  i ndeed .

Q N o w ,  i s  i t  p o s s i b l e  w i t h  reasonable p a l e o n t o l o g i c a l

r e p a i r ,  t o  r e p a i r  t h i s  damage once t h i s  1 - -  eai,.arre has occurred?

t o

A T h e  f o s s i l s  wh ich ,  a f t e r  hav ing  once been exposed

weather i n  t h e  f i e l d ,  c o m p l e t e l y  d i s i n t e g r a t e .

Q A l l  r i g h t .  t o w ,  D o c t o r,  a r e  t h e r e  any  examples i n

the F l o r i s s a n t  F o s s i l  Beds t h a t  you  know o f  where o n l y  one

s ing le  r e p  e s e n t a t i v e  o f  a  g i v e n  spec ies  has been found?

A Y e s .

Q A n d  i s  t h e  f i n d i n g  o f  a  s i n g l e  represenset i ve  o f  a

p a r t i c u l a r  spec ies  have any p a l e o n t o l o g i c a l ,  pa l eobo tan i ca l

and p a l y n o l o g i c a l  s i g n i f i c a n c e ?

A W h a t  you  may be t h i n k i n g  o f  i s  t h e  f ind:_ng o f  a  f o s

palm n ,a -  n u m b e r

basin.  T h i s  indeed was t h e  o n l y  palm f i n d  i n  t h e  one

the

i i
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by t h e  number o f  p a l e o n t o l o g i s t s ,  a l l  o f  whem I s t e d

i n  "Who's Who". F o r  n i n e t y  years  nobody has found  a

palm i n  t h e  F l o r i s s a n t  Va l l e y  u n t i l  about  1966. T h i s

p a r t i c u l a r  c o l l e c t i o n  a i d s  o u r  understanding o f  t h e  f l o r a

s i g n i f i c a n t l y .

Q I f  t h a t  f o s s i l  palm had n o t  been f o u - A i t  had

been des t royed,  wou ld  t h i s  have any  e f f e c t  on  t h e  pa l eon to l o -

g i c a l  i n f o r m a t i o n  a v a i l a b l e  f rom t h e  reg ion?

A Y e s ,  s i r .  I n  t h e  F l o r i s s a n t  f l o r a  w h i c h  i s  compr is

o f  about  114 h i g h e r  p l a n t  spec ies ,  o n l y  two sub- t r o p i c a l  o r

quasi sub- t r o p i c a l  p l a n t s  a r e  found .

The t h i r d  one i s  t h i s  pa lm.  W i t h  i t s

d iscovery,  we understand tha t  the c l i m a t e  was indeed

e s s e n t i a l l y  a  f r o s t - f r e e  sub- t r o p i c a l  c l i m a t e .

This s i m p l y  con f i rms  o u r  susp i c i on  based

on two p rev ious  spec ies  found  b y  MacGin i t i e ;  I  t h i n k  t h i s

specimen a m p l i f i e s  o u r  understanding o f  t h e  f l o r a .

Q H a s  t h e  d i s t r i b u t i o n  o f  f o s s i l  f l o r a  a n d  i n s e c t

and f a u n a l  remains been un i fo rm throughout  t h e  area  o f  t h e

F l o r i s s a n t  fo rmat ion?

A N o .

Q -e t h e r e  a r e a s
InOr  1 . 0  , • • • •  • • • •

- t o
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Q D o c t o r ,  can  you t e l l  us  w i t h  a  rca to : ILb le  degree o f

s c i e n t i f i c  c e r t a i n t y  and p r o f e s s i o n a l l y,  p a l e o n t o l o g i c a l

c e r t a i n t y,  whether  o r  n o t  we can  assume c h a t  n o t  t h e

i n d i v i d u a l  spec ies  group ings have been d iscovered y e t  w i t h i n

the F l o r i s s a n t  l a k e  bad?

A O h ,  y e s ,  because i n  t h e  l a s t  - -  l  gourd c e y  t h e  l a s

t h i r t e e n  years  w h i l e  I  have been work ing t h e r - ,  we have

L__naged t o  uncover something o n  t h e  o r d e r  o f  f i f t e e n  new

F l o r i s s a n t  genera and spec ies  and n o t  t o  ment ion f a m i l i e s .

For t h e  b e n e f i t  o f  those  n o t  f a m i l i a r ,  would you

please e x p l a i n  t h e  spec ies .

A W e l l ,  l e t ' s  s t a r t  w i t h  spec ies  l i k e  1:017.3 sap iens ;

among would-be hominoid t y p e s ,  "Homo" would be  a  genus o r

grouping;  among t h e  p l a n t s  t h e  genus p i n e  and

spruce might be analagous as  genera '  g roups .

g e n u s

zxamples

o f  f a m i l i e s  m igh t  be  t h e  Pinacene ( p i n e  f a m i l y )  o r  t h e

Hominoidae f o r  groupings o f  hominoids.

Q D o c t o r ,  have t h e  new f i n d i n g s  tended  t o  be u n i f o r m l

d i s t r i b u t e d  th roughout  t h e  F l o r i s s a n t  f o r m a t i o n  o r  were t h e y

concentrated?

A N o ,  t h e  new f i n d s  a r e  a t  t h i r t e e n  l o c a l i t i e s .

Q A l l  r i g h t .  H a s  t h e  e n t i r e  F l o r i s s a n t  f o r m a t i o n  bee

pa leon to lo r f i ce l l y  i n v e s t i - a t e d  so  t h a t G. atc,:rz'nz.tion can be

t h i s  t 4  m e  as t o  t h e  va r i ous  rc-.:ccr,:::=Z:Lv3 examples

o f  concen t ra t ions  o f  d i f f e r e n t  groups i n  t h e  beds?
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1";here i t  i s

roasonable t o  assume w i t h  reasonable p ro feoe iona l  i = l c o n t o l o -

g l o a t  c e r t a i n t y  t h a t  no  damage can be Coae t o  t _ e  P : o r i s s a n t

formations?

A

Q

Q

th2 crazes

upland

Is  t h a t  c o r r e c t ?

And you have ino l ica ted  t h z -

or,-  g\enerairly co  IV L�VI

theca a r e

• - - ,  f  ‘ , 4
.11•0..."1••• vv.••••••• •••• g o o , /

s ide o f  t h e  i n t e r f a c e  between t h e  g   "roen ano t " -"a

i s  t h a t  c o r r e c t ?

. 0  •

r  -•

wh i t e ,

•-• •  --, .  . a  q b e  %SO aarbi.60,40
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C .  A p p b  .
" .  • ,  I ' l lI j a m e t : . . : ' •

Doctor Leopold ,  cm i  corer.. :4w i n  y o u

hava l i v a d  i n  Danvar

6  6 .  6 6  6 6 . 6 , 6  j

Q

•
6 ' 6  660 2 . 4 . . . 6  •

r y y  Uftd66 .6fto 6 6 6 , . - 4 . ) 6 6 6 6 6 o f  CoLaradc; f o r  t h a

1 7 7 1 0 6 6 . - ^ ,  e b e ' . 4 . 4 4 ^ r " ^ I r t e e d
. 6 . 6 6 6 . , . . . . . . . 4 4 6 6 4 . 6  6 6 6 6 6  6 : 6 6 .  1 . 7 6 6 0 6 6 . 4 6 4 6 6 . 6  6 6 . 6 6 W 4 6 6

about th4w. '-tc-n

A

A

Roun.11,1y
„ . . . , 6 6 6  •

-d  I - y e  you tyr.l.f...-zcn

about t h i s  arca?

.0616.2

a r t i c i c s

teutboo:cs, , "

1 , • • • 1 6 0 , 4 1 " . 0 4 4 1 , 1 • 4
•  •

cIzala w i t h  t h a

any a r t i c l e s .  Co:

h a v o • • • • • •  • • • • • • tTL:antysav,=

and comt r ibu ted  ohaDtara t o  each

L'ould s a y  t h a t  t h e  uzc.t: L a - c t

two

. 4 6 6 6 6 e „ , , ,  j

Ova l t= t i on  o f  t:---, t

t;as pub l i shed  i n  - -

And za.,:sn Taco z L c i

y:41:

f a i r  t o  :7-y

you 'C'. V3 satharod f r om 0=210=1=3 t h i s  a rea

you hava u r i t t e n  have N"'" 6 6 6 6 6 . . . L # 6 . 6 6 .

°thaw p a l c o n t o l o 3 i s t s  and bo tan i s t s?

A Y e a ,  t heca  ay.0 j o u r n a l s

6 6 . 6 6  6 i = f o rma t i c

c=ticles
s' 2 y  t o

( 4 1  6 . 6 6 , 6 0  6  6 6 .  6 4 . 6 6 6  4 6 6 6  6 6 . 6  6  4 .  .  • • • • • . . . . . . • • •  o w n  6 . 6 0 6 4 6

Cc'd=': i n  - ' " " 7  a = " 3 1
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inv.* .66,3 • • • . / . . . 4

4 0 . . ; ; U •

Q S o

c=c7a o v o r  t h o

cor rca t?

C O : = C : : : ' ' ; " "  M y

nr,fe.

V 1 7 %
4 1 4 4 4 6 ‘ 0 4 4 . . * * 4 0 0 4 4  4 L r

t h i r t o o n  yo =o i n  0:4pIorf .--  ...,

•

g r .

w - - -0...a, . . . . .

t h i o  1.3 au  cal:razz..4y Irclu::,)10

c o n = i = c d  i n  t h i 3

otnoruioa?

A

Q

a r i l C : = 4 . 7 : C = 1 Y

You hzim convoyed thz....,t

r.,,b1.7catiorto?e ,

f"!

V Z Z

Q

vac.

Ara you  f a = i l i o r  . : L c l l  w i t h

invo lvo4 i n  t h i o  c c : U = 2

• I  would hz:vo t o  coo

W a l l s ,  i t  4 o  - * "a04 . .no  1 % ; 1 •

Eava you  r e : A t h i s  G.

A 1 2 . - o ,  once.

6.0 G 02  t h a

—e
u + . 4 . 1 . •*

Q O n =  p r i o r  t o  i t o  bo inz  c i l o ; 2 f

• * O  4 IN• r

• • •

t c -  o -  tuc•-lva

A .
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1,-ve

c4,..nA 4 *  e
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51

.P•nd paragraph 5  dea ls  w i t h  t h a  1-7-071.osez: F l o r i s s a n t
,  A

7 7 " e ^  I  •  . . .  ;1 . 4̂. 0 a. . .•  .  f r r .  y o u

A
07. 0 , . . . , 4 , 0  040 •

t h a t  t a l k s bout t h a  frool.oGS-ty and

o f  t h i s ?

And t h i s  woUld have been i n  y o =  l i n e  o  N : o r k ,  and

you, would 1-,-,ve b e n  i n t e r e z t o d  i n  read ing  t h i s ,  2  asoume?

A V c r y .

Q D i d  any  o f  t h i s con ta in  i n f o r m a t i o n

furnish:Y..; o r  i s  t h i s  f r o m  o t h o r  sources?

I  cm a v a i l a b l e  f o r  d i scuss ion  t o

cuos t ion  o f  o u r  p a l e o n t o l o g i c a l  s i t e s ,

t o  any

Q

o f  t h i s .

L e 1 . 1 0 ,f t ! t r y  t o  answer t h i s

t h a t  you

s p e c i f i c  c u e s t i o n .

you b e s t  r e c a l l ,  any  o f  t h e  i n f o r m a t i o n  you furn-;zhad?'

A I  would l i k e  t o  see t h e  i n f o r m a t i o n .

r•M

Q 4  CJus t  y o u  remember, i f  you c  • 2

j u s t  d e a l i n g i n

\  ,1"7") c a , . ,  , e n

Y.111 • AY

4 2 ;  1 4 1 .  . 6 1 6 % 0 0
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'77'7 C r " - i •  -.••••• %JuiA • .71.= m o m e n t ,

lawyer a t  c  t i n e .

Johnsm:

Trr-' UITNESS: U - , 11

"4.•  r 7 v  f i g  •

THE COURT: J u s t  a  minu te .  L e t  a s k  yo-J, E r .

4 . 1 "  a * .  4 o i 2  these wi tnesses would t . o  t h

. . . h i - I :  a .  •o f f c t  c o 4  i n  n e r a - , - a :air—•• - :

purpose o f  t h e  examinat ion o f  r '13.

JCIESCN: W e l l ,

Your 1:onor, i n  knov incY' i f  she

17, 1 , . . . a

i n  t h I c

c m  s p c c i Z i c a r l y

fu rn ished ' .  -t,

TEE COURT: I t  cm n o t  i n t e r e s t e d  f o r  t h i s  hea r i ng .

En. ...TCHNSCN: A l ] .  r i g h t ,  s i r .

BY 12.  Jair2SCN:

A011.0...h.GOA. I copo ld  c m  r e  d1`.£ t h e. . › p a r a g r c h  on Pz:Ze

from t h e  5 t h  paragraph o f  t h e  Complaint  and mere ly  ask  i f  you

aaraa w i t h  t h i s  conc lus ion :

L401.01.:4406.2

"The beds have been a  famo-.1s

by numerous s c i e n t i s t s  fo-,-

and con t i nue  t o  be o f  g r e a t  va l ue  f o r

c a l

A

Q

research . "

41A,, Z  cm f a m i l i a r  w i t h  t h a t .

And would you b  i n  agreement w i t h

/  would be 4in

W • • • • , . . . e  i • • • • • • . . .

Zho vaa : s

8.A

h • •
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• . /  • • , . . •  •  •
"-

111. t h s  le O-year p e r i o d  c=  c e a t u r y  { i l l s

f u r h -

coc,y

A ^ : h e .

•

'11::Litsd

4 . • • • • • P l e r i c e r . t

And would you azrce  t h s t ?

s i r ,  i t  i s  t a l k i n 3  a b o r t  t%e 4JJ/Z..2! 4.•,6 .a sma l l

1 - 1 1 t y  tia4ch has p rov idad  t h a  CU 0.14. c o  =any c....ssarta-

Q

A

A.1.•

Th is  l o c a l i t y ,

t h a t  co r rec t?

We a r o  tallc..1

ar,ain„ i s a p p r e x t e l y

?t l . ` Nt i . . t  p a r t  t...4.,ich i s

from an o r i z i n a l  tan-cc:I:2ra o i l e s .

Y . And i t ' s  a  r e l a t i v e l y  s =

received r a t h e r  exhaust ive  t rea tman t  i n

i s  t h a t  c o r r e c t ?

A

Q

but . t has

l L t e r a t u r e .

Would i t  b  f a i r  t o  say  any n v . e r  o f  c. i s  h a

explored t h rovzh  t h i s  area?

••• .0 .6mo

A
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.P ,beds; w h c a

the f l o o r  ee .?os i t s ,  a r e  a T y ) r o - i v - -  _.L

t h i c k .  7 o s s i l  l eovos ,

v.:lost abundant and

4 7 1 . 1 1 . 3 ^ 4 3 ane i n s o e t s

boot preserved 111_

shales o f  t h i s o f

Q

Would you  azreo w i t h  t h , " .

V a s .

Would i t  be  z e n e r a l l y  a

u r l r

scy t h a t

w i t ' a in  t h e  a rao  which  you have a c c e s s e d  a7c:..- AT., L a ? ,

E x h i b i t  A ,  t h a t f o s s i l s  e%is t

A W o u l d  you s t a t e  t h a t  ques t i on  c c f i n .

Q

o f  20

E,low t h e  cu r f aco  o f  t h o  (7rao=d, cou14.: yoa  f i n d

f o s c l s  t o  a  eop th  o f  20  f e e t  i n  'rho

y o u  11 ; , : i 5 , 7 e . , 4:11=7:1 t h o  = a ? ?

"71.

A I  would s a y  i f  you a r e  t a l k i a z  about  t a i s

( n d i c a t i c 3 )  l i n o ,  y e s .

Q

A I t  i s  a t  l e a s t  p robob le .

Q Y o u  d o n ' t  want t o  l eave  co  w i t h  the, 1.:::?;:ccioa

t..% :;t: a l l  f e s s i l s  aeo t ; : o  t o  t h r e e  inehos

C Z : = C : a l i ; V  * I  • • • • •  •

,otc P 7 , 0  S . s . „  ,  • - •
I:SS/9
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t e c t i l i c d .  „ 3 7 , .

i n  t ` .  Lc t h i n

e r 1 1 - 7 0 .6:o

the s u r f a c e .

r

Q

ash lay—, K "
6 4 0  4 ,

0 5 .

" . . . 4 . Z  4 '  ^ . %46.4 A. O a "

4 . 6 . 2

and t h e y  may be found w i t h i n

THE V I = S S :  T h e y  may be.

r.e+.77, i N ^ r r n p . May be .

TIZZ W.ITIZSS: Y e s .

03112.T: T h a t ' s r i L h t .

on,•••••••%, v 3

4:-..ze Lear

Lut you  can a l s o  f i n d  f o s s i l  s t h a t  c  v a l u a b l e  t o

you pa leon to l og i s t  dow.aard t o

f e e t ;  i s  t h a t  c o r r e c t ?

A A t  / e a s t .

Q S p e c i f i c a l l y  r e f e r r i n g your

A, t h a  zap :  Y - u  L.„

tc:enty

ma-..kinLe, and I  b e l i e v e  you  have s a i d  t h a t  these  . =

t h a t  you  have p e r s o n a l l y  i n v e s t i g a t e d ;

l a s t

% . . 0 4 . % : A w A . r e

Q A n d  would t h a t  be  a p p r = i m a t e l y  2  t : , r t ' s  t h e4 .

number I  observed?

A A b o u t  t e n  l o c a l i t i e s  t h a t  we

Q S o  you have observed

have 'lne'f.cate:-.

06%.011.0« i .on

*

to
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t u d L d .

P a r t i e u l a r l y  s t u d i e d ,  b u t  yeu have Coservdrrany

others -%:a t a -

: - . y  01C '17 :32  y 7 : X .

VII2Z.-1 i t  you  have not p s r t i 1 , , , - 7 y

i n  which t h e  proposed read  1  t o  'oe cu t?

A O n l y  t h e  / = ? . = c e z e  o f  yOUL" - = c  P ^ . t

C.Lserved t h e

the county

rood i n t e r s e c t s  u i t h  i t  and a long  t h a t  rood  c u t  immedia te ly

Anor theast  o f  you r  road .

17.ou, y o u  have examined t h i s the i n t e r s e c t i o n

o f  t h e  proposed r o o d ,  t h e  Tw in  Rocks Read; i s  t h i s  c o r r e c t ?

•

Q A n d  t h i s  i s  a  f i e l d ,  i s  i t  no t?

A I  cm t a l k i n g  about  t h e  t h e  p o i n t  I  cm t a n i n g

eoout,  s i r ;  i s  t h e  road  c u t  where t h e  coun ty  read swings

around t h a t  bond and moves o f f  t o  t h e  no r theas t .

I  have a l s o  observed i n d e , , d  t h a t

open meadow, t h e  area  t h n t  i s  c o l o r e d  w h i t e .

Q D o c t o r ,  I  wonder

To answer you r  ques t i on  d i r e c t l y ,  I  he t z . t

c o l l e c t e d  d i r e c t l y  i n  you r  a rea  a t  t h e  read  s i t e .

Q I  cm go ing  t o  p u t  a n  "s h e r e n  th , ,s

an
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Q
i s  an  c7,sn meads w?

where c l o s -  '  t

A

Q

i• 1 1 1 . 4 “ . • • • •  r  j m  k • • • , .  •  9  . . . . .  . 4  -  4 4 . 4
%40

4 4 4 4 , 4 \ 4 . 4 4 . e .

A..e c o  a n y -

s i t u a t i o n  i 3

4m.
4 0 4 4‘ .4 4 4 , 4 4 . 4  . 4 .  . 4 4 4 ,  4 1 4 4 , •  44b 444;b4. 44 .4U+.44446,

4

r .
am . 4 6   4  V  4 4 4  ••••

0 : : 11.•

e s c • 1 : 7 1 yv

could

que r te r  o f

t h a t  e = c t l y  on  t h e a. 4 2 ^ . . 4 4

be a  t h i r d

A q u a r t e r  o f  o  m i le?

A F r o -  t h a  coun ty  road .

Q. A n d  t h e r e  a r e  no  t r e e s  i n  t h a t -119

A N o .  .

Q A c A  t h e r e  a r e  d i t c h e s  c u t  thro-77a t h a t  arc a, i s n ' t

t h a t  c o r r e c t ?

A T h . . t ' s  accord ing  t o  what you  have t o l d  u s ,

Q K a y e  you  observed those?

A I  have n o t  observed t h e  d i t c h e s  thaz:salves.

Q D o  you know how many years  7tWin Roc:: s Dead has been

in  t h i s  a r e a ,  Lower Twin  Rocks Road?

A o n l y  know i t  was r e p o r t e d  i n  c  1 9 5 3 ,

by I , :acGin i t ie ,  and i t  eppeared c

Oh 4 4 4 , ,  •

Now, :  1;eI ieva

theN 1557 C c c i 1 . 0 - 1  ( 7 . 9 T 1 ^ 3 7
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o v 4 h v r V a l l Y 2

Q

A

Q

ap:iroaching i n t o  t h e  w h i t e

Yes.

7, .41,T,

And you  have i n d i c a t e d ,

here t h e r e  Cr.. «. 4 i i .�V. 7 1

One,

V a m o V v V e

7  1 . 1 = - 7 . " ' " ' " " t : 1

where t h e  pre-4:ocad 1.:Ce:3 would •

cross a  r a d  l i n e ,  and t h i s  i s  t h e  area  where you t h i n k  t h e r e

would be  f o s s i l  d i s tu rbance .

A Y e s .

Q Is  t h i s  c o r r e c t ?

A Y e s .

Q A s a t  i t  i s  a t  these  ( i n d i c a t i n g )  t w o  p o i n t s  j u s t

a f t e r  t h e  read  beg ins  t o  f o r k ?

A A t  and below t h a t  p o i n t ,  y e s .

Q A a d  below t h a t  p o i n t ?

A

Q E o n  f a r  below?

A W a l l ,  i f  I  were i n  t h e  f i e l d  loo",: n-! f o r  t h e

cle?osIts, I  would s t u d y  enema o f  about  f o r t y  o r  f i f t y  f e e t

extending f r o m  t r e e  l i n e  towards t h e  c,-c.dow?

Q erac=c7c V V v V V . o l
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Q A n d  t h a t  would be t h e  area you  th in% would be

sub jec t  t o  poos ib l e  damage o f  t h e  foso-71s?

A Y e s .

Q A n d  f r om your  f a m i l i a r i t y  w i t h  t h i s  mep

THE COUIW: J u s t  a  m inu te ,  J o h s o n .

Doctor,  y o u  answered some o f  t h e  ques t ions  b y  a  nod o f  you r

head, and t h e  r e p o r t e r  has t o  hear  y o u r  v e r b a l  en:L.7.1er, i f

you w i l l .

THE WITrESS: T h a n k  you ,  s i r .

BY MR. JOHNSON:

Q D o c t o r ,  what  s i z e  o f  on  area would We be t a l k i n g  .

about i n  terms o f  acreage t h a t  you a r e  concerned w i t h ,

where t h e  road  f o r k s  and where t h e  r e d  l i n e  crcsseo?

A I  t h i n k  - -  i t  does n o t  need t o  be e n r e s s e d  i n

terms o f  acreage s i n c e  we have spoken about a  " 1

dimension. Y o u  have spoken about  t h e  w i d t h  o f  t h e  proposed

road, and we a r e  p robab ly  t a l k i n g  about  a  w i d t h  o f  f i v e

fee t  a t  and below t h e  t r e e  l i n e  a t  two  p o i n t s ,  we can

m u l t i p l y  t h a t  o u t  and come c u t  w i t h  a  square foote,?..e.

Q C o u l d  you  g i v e  me j u s t  a  genera l  ` s  _.ewe o f  uha t

area we a r e  t a l k i n g  about?

TEE COURT: W e l l ,  we w i l l  do  t a e  a r i t h m e t i c .

MR. JOHNSON: I  beg your 'pardon?

Aive ' e c t i whatever y o u r  w i d t h . 6 • • • • 4
Csur't
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r 7 " . . 7 " ' " Z 7 1 7 1 7 4 5 ,
460 % . • • • • • • • • - • . % i • , ,  •

e,,..ea o f  / - 7 o s c - 11  bed

Cel!..r1.74 t e n  S C U a r e

A  T.&1444.A.2 o ld  Lake

o f  t e n +i/es?

bed e=tendod ove r that,

there  a r e  o n l y  remnants o f  t h o  o l d  l a k e  bad t a =  a r e  l e f t ,

y e . S .

7 b o l i e v a  you  s a i d  t h a  l a n d  p o i n t s

s i r : ,  seven ,  e i g h t ,  y o u  f i n d  i t  wonder fu l  t o  en -ca l l e - t  f o o s i l s

through t h a t  area? I s  t h a t  c o r r e c t ?

A C o r r e c t ?

Q N c 7 • you don ' t  know„ a s  a  w a t t o r  o f $

would f i n d  e t  end alor,, ,  •the oroposed roadway and i n  p a r t i c u l a r

where i t  i n t e r s = t s  t h e red do you?

A W e  don t  know bezauce we haven t looked

but  E e -  f r o m  t h e  c r o s s - s e c t i o n ,  compoo itoe

a t  any

zo,-4--ton t h a t  one can encou=s.c.

po i n t  th roughout  t h e ,  where i t 4 0 *  111.

•

sir,

end ;r4 t h a t  composi te s e c t i o n  you r e f e r  t o ,  t h o s e  l a k e  beds

appear e t  s e v e r a l  p o i n t s  th rough  t h e  com 'os i t e  s e c t i o n .  W e

0 . • n r 1 ` i i i  u . e y
M Y . U . . . . 4 , . ~ 4 * O d  •  . 6 V % W . 4

l i n e  on t h e

e - - o " t n t e "
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r - - r c  4 . 1 7  0 9  . F . 1 1 .  I v  n •40 k e d e '  4 .  0 . 4 , 1  4 1  r • - 4w V

corned w i t h ,  and t h a t  you  have 4 1 I n e r 4 ! ,

a-an t a a t  Tza a r e  con-

hava faa l :e  no t?

ri , • , ,Do you mean h i s t o r i c a l  coI lac l r  inz.

Q W a : 1 ,  cz:zav,: t ions o f  rcvads, e . . . 1 . v a t e

roads, p u b l i c  =cads,  cacava t i on  f o r

th inzs?

A n a t e . ;  t r u e .

A l l  t h r o u z h  t h i s  ( i n d i c a t i n c )0

, 1 T

tn I ,e11 ,41 .  c nIre *  4 .  ' V  l u e  4  r e .  9•••••6 : • • •  • • • • :  • - •  %.•.;..• •,42

Tha t ' s  I t  depends e x a c t l y YIP Y I

arca t h a t  we

w a i l , c ,

i s  a  c u t  where t h a  coun ty  road which you have

bean t a l k i n 3  about  as  L o w =  Twin  Rooks Road :leave:). t h 2

macdcw t h a t  you  have been t a l k i n z  about  _lad „ o v a  o f f  t o  t h e

co r thaas t ,  t h a t  i s  an  immediate l o c a l e  d is tu rbance  o f  t h e

F l o r i s s a n t  f o r m a t i o n .

Hou many o t h e r  c u t s  i n  yo:  z i = a d i a t e  azca ,

I  do  n o t  know. I  wanted t o  add h e r e ,

to  t h a  r e c o r d ,  t h a t  n e i t h e r  t h a  C a o l o c i c a l  Sz.ry

Yap n o r  t h e

y i o  sr-v.ashic

Park Sa,-vica Yap Chows a  l o t  o f  / . 7 t t ' a

acd t r a i l s  show,any evidence o f a road tha t  you  f.:,antien as

an a u i s t i n z  roadway, a long y o u r  p r o p e r t y  a t  t h e  l o w e r  pa= t  o f

4 . . . . o . . . + 4 *  •

Q

4
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p rev ious l y  . - y  c

Q

A c r a

Neve you  a t te=p ted  t o  d r i v e

r e f e r r i n g  t o  `move. N o ,  I  am c i l y  sey ino

the evidence f rom e x i s t i n g  maps c o  n o t  i n d i c a t e  ev idence

o f  t h a t  r oad .

Q Would i t  1X a

1 ^ ,specking t h a  t y p e  OL

Arc.:

c.c.:ate:zest

uhleh you = I n .  t a r c u h e u t  t h i s

rexer rac ,  a .

would he  t h e  sema o r  s i m i l a r ?

A

Flor iscen: :  7 o s s i l  Bed

f i r s t  p e r t  o f  t h e t ' q u e s t i o n , 0 0 0 1 .W4.411.11

would i t  be  f a i r  t o  s c y  'zazle.: t h e  f e s s i l s  t h a t

you wou1c.1 f i  d  w i t h i n  t h a  a rea  Cr e '  I v i - s w 4  Na.- a  F l o r i s s a n

F o s s i l  Zed Arca  would be  t h e  same o r  s i m i l e =  f o s s i l s ?

A L .  I  Chink t h e  p o i n t  ue  were makinz e a r l i e r  i s

t ha t  when one moves f r o m  ona c i t e  t o there

r a t h e r  c l e e r - c u t  d i fFerences  i n  t h e  f o s s i l  assembly.

Q W e l l ,  y o u  have spoken a  out one o f  t h e  s-secies I

be l i eve  you s a i d ,  tea:;. pa lm.  C a n  you wive me any  oe..:her

exempla where you  found o n l y  0=3 o t h e r  spec ies  i n  t U s

p a r t i c u l a r  r c a ?

A W e l l ,  t h e r e  a r e  q u i t e  a  nr.efeer o f  f e r a s  t h a t  I

.„ cr.r. (c.a.

C Z : Y ,fto,

t o  e a r l i e r  as  un ique c o l l e c t i o n s  uh ieh  have j c z t

l i t o , , w e V 6 4

v  4 * * • • •  • INFab

• •
f_Lere i s
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as

aS

A W e l l ,  one i s  p robab l y  a  R ibsc ,  a  gooscber ry.  C e r t a i

others ,  we have not been ab le  t o  i d e n t i f y  a t  a l l ,  D r .  H .  D .

MecGin i t ie ,  a  Pa leobo tan is t  f rom t h e  Mcseium o f  Paleon-

to logy  a t  Z e r k e l e y,  C a l i f o r n i a ,  U n i v e r s i t y  o f  C a l i f o r n i a ,

t ha t  indeed these ncw f i n d i n g s  o f  71c r iasan t  f l o r a ,

and t h e y  a r e  s o  f a r  u n i d e n t i f i e d .  T h e y  a re  reprazented by

single specimens.

Q D o c t o r ,  were you here a t  t h e  hear ing  on  I  bel ieve

the n in th  o f  July?

A Y e s ,  s i r .

Q D i d  you par t i c ipa te  general ly  i n  a  discussion wi th

one o f  the  people a t  counsel t a b l e  as t o  t h i s  road?

A Y e s .

Q W e r e  you shown a t  about t h a t time on

July where the  proposed road bed would be?

A I t  was pointed ou t .

MR. YANK' CONE: I  am going t o  object  t o  t h a t

to what took place as t o  t h a t  o f f - the- record  discussion,

there i s  some dispute.  M y  notes r e f l e c t  f rom t h a t  debate

the n in th  o f

a l o t  o f  d i f ference t o  the  map we see here today.

THE COURT: W h y  am I  in terested ,  M r.  Johnson?

MR. JOHNSON: I  merely wanted t o  ask Dr.  Leopold

i f  she has been o u t  l o o k i n g

could N

o f  these  t h i n g s .

Fhis.

a p r e t t y  good s t a r t
Y . A . Y
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111...4w .fir 6 . i : 4 6 3

•  1 . •  1 .
'64 6'. •  , 4 4 .  •  • . •  . 4 . 4 4  • •  •

lochad durin7- t h e  7-.ast t a n  days?

A

Q

. 4 6 4 6 . 0 4 o

v e t .  rrt - t  9
•  • 4. i 6 4 . • • . . . . i •  4 4 4  ••• 64464 •

( . 0 % 4 , 4 ,  . , . . . . , 4 1 1 ^ 0 . • •
C :  6 . 4  - ‘ 4 6 4 . • . 6  V 6 4  ,40 • 6 66 . 4  mi. I .  . 4

" - "

have you  been c u t  t o

• • • • • : " r ' s  V I r i o r - 6 1 . 7 7 . 4 c • C t .

T w .41*,4

; O :

road l o c a t i o n ?

Which road " " c - - t i on?  I n  o r d e r

t o  e n s e =  t h a t  quest4on f a i r l y ,  T  reed  t o  =a",:e a  d i s t i n c t i o n

-"`"`,..1 " " e q . : 4 w

T17.2 CC M':  ' Yo u  went o u t 2

the 6 1 . 1 . 7 1 , C 1 -
.64 6.464.

b u t  y O U  C r O

r o t  w h a t  you  S=j2 I S  where t h e  road  I c a a t i c m

to  b e ;

caLln3?

i s t h a t  y o u r  s ,a toment-  i s  t a 3  -o4r's- youe

Taz WITNESS: I  have

Last f o u r t o e n  days.

•  1 , 1 - s v n
•  • . . . . . . .

6 . 6 0 m .  * 4 . . s . . 6  C  4.66

cr.:3z= t a 3

t o t  beon i n  t h a t  r o a d e f t . g e . 4 4 . 1

E n h i b i t  A .  I  havo exp lo red  c z t o n s i v e l y  i n

44, 4 7  6
.64 w.  • • • • •  •  • • 4 • 4 4 6  . 4 6 , 6 . 4 . 4  •

;Nowa. % W . . .
. f , ( 6
4 w % .

v r - ‘ 1i%d‘.4

,moirtk!lt

&MO

C l r e c t l y,

sho..7a ca  t h i s
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to

A  v - ,  c . 4 - .
d A s i i l . " ,  b d o . w 4 r 0

Q D o  t h e y  extend n o r t h  o f  t h e  Town o f  Flor- locant?

A N o r t h  t o  t h e  Town o f  F l o r i s s a n t .

Q N s r t h  o f  t  T o w n  o f  p . l o z i s a a ?_

A,i. N o .

Q N o ,  d o  t h e y  extend west  o f  t h  r : '  ..ra o f  F l o r i s s a n t ?

Ca T h a t ' s  a  l i t t l e  southwact ;  y c o ,

Q A  l i t t l e  southwest .  T h a t ' s  F l o r i o z a n t  c  p o i n t i n g

( i n d i c a t i n g )  o n  t h e  map. A p p r o : : i = a t o l y  how f a r  west

o f  F l o r i s s a n t  d o  t h a  p resen t  proposed boundar 'es r - o?

Two- th i rds  o f  a  m i l e .

Q T w o - t h i r d s  o f  a  m i l e?

24?

A S o u t h w e s t  o f  t h e  Town o f  F l o r i c c a n t .

Q W o u l d  t h e  proposed boundar ies go  n o r t h  o f  Highway

A

Q

Q

Not as  now proposed.

I  beg you r  pardon.

Not as  now proposed.

Not as  now proposed.

MR. YANNACCNE: Y o u r  Honor, 4 V  i t

th-. r e c o r d ,  t h e  map I  am l o o k i n g  a t  i s  Highway

0•1.,^e".4.”••4%... •-•••••• • • • + : - . -  •  0.• ••

a _ . . . + •  d a m . , 0

_

to  c l a r i f y

2  , i a •  4 1 . •  % a .  *-0̂ .%7 On
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Color:Le:0.

xa. y=co:s:
a l t e r n a t e l y  on  t h e map?

-ed w h i t eI s  ti..so

Ma. JCHNSON: T h i s  ( i n d l o a t i n - v ) .

YANUACONS: C , 1 ,7 3
t a .  •

.71C=SON: T h i s  ( i n d i e a t i r - , )  r u n n i n 3  t h roug

C r y s t a l  on  up t o  Lake George.

4,!771
4.1.; a : 0 4  •  # . 7  %,#)....a.'44.0,-)# •

t i o n .

I i

Q

Nvu2 would  any  o f  t h e  proposed

••••••••••Y L' ir  •

n o ,

T. r
1 • • • •  4 4 0  n o r t h

presen t l y  nroposed i n  t h e  c u r - o r t

71,,,n t h e  cu r ren t s

a proposed M = 1 M t

oven t h e  c u r r e n t  I , . . .3 is la t ion f o r

would l eave  o u t  sone

hsvo pc:Toon:I l ly examined and

Q

Yes.

S o  E . L  v i e i s

i • •

no a t tempt

se.kweft4,41

f a m i l i a r  w i t h .

6.646.4.4:6 t h e t  you

evs.a i n  t h e  c u r r e n t  l c a i s -

l a t i o n  t o  i n c l u d e  w i t h i n  t h e  bounder ics e  t h e  p r = o s e d

Lonusent a l l  4 ' l  o2 the foss beds?

A N o ,  s i r .  You  w i l l  f i n d  i u  t L e  Ccnz;reasic=1 r.c:eord

o f  r a y  29  when t h e  S ' -n- te  I n t e r i o r  Conmituce mat ha re  i t

Colorado Spr in?s  f o r

C o * 6 . 1 w, . . - . . . . D r.  E .  D .

••,,P,••••.• ...•,.••••••••••••ege.••••••

•  •. mo.‘••• lapo ••• - . . .  .  •  wo•

•••••• •••••••••
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• • • • • • 6  v r .  • • •  • • • • • • • . . . / .

t h a t  ho 47-d-.ed c e e l s  t h a t  a t  a  L a t e r  da te  whsn

—,c ,4  a ,  e x p a . d . ,  t h a t  t a e  monument t o

record

v- 4 . t.4..,es a t  t l l a  nr,,,bared p o i n t s ,  a s  m a t t e 7 -  o f  f a c t

taint I  have p u t  on  t h a  map h , , ra .

Doctor,  a r e  you  reasonably  fam-riia,-, w i t h  t h a

e f f o r t s  o n  b e h a l f  o f  t h a  Pa?-k a n d  t h e  Le-aartmant o f

the I n t e r i o r  t o  c r e a t e  a  na t4ona l

Q

on 4 . poin t?

-?\...-ct you  f a m i l i a r  t h a t  theca  c . . o _ - 3  have cont inued

a t  / c a s t  s i n c e  1952?

ND. YANNAC0=: i .  g e i n 3  t o  o b j e c t

gro---da o f  re /ovance.  T h i s  w i tness  i s  a  t c a L n i c a l  w i tnass

not  on  Corr,ressionaL

TEE COUDT: W a l l ,  i f

I f  sha d o e s n ' t

A I  am aware o f  i t ,  s i r ,

BY l a  . JOIMON:

knoas, she

And t h e  Un i ted  S ta tes  Perk  Serv ice  b c c a =  i n t e r -

ested i n  t h i s  a t  / e a s t  as  e a r l y  as 1952.  i s n ' t  t h i s  c o r r e c t ?

We l l ,  31=10 I  have r i o t  boon i n  ColoraZo d u r i n z

those y e a r s ,  I  o n l y  knaa o f  t h e i r  work I n  t h e  a r e a ,  t o u a r d

Q

h o  o w . .  • • • • e r g ,

V
1C"rt!,7

4 0 . 0
c"..a. •••••  •••• ,•••••

on t h e
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A

Q And you f e = i l i a r  w i t h  t h e  a c t i o n  and proposed

a c t i o n  t h a t  has t aken  p l a

A

d i r e c t i o n

A

e i n

Ca.--ere =s c u - - c " - l y

O r t n , ^  . . + , 4 t r p h .

;1-2. YAITZ_CONI.7:

Q

eirm aPj

.10111S01::

a c t i o n  pandinLr i n

cor rec t?

con fe rs . )

I "D  71.1...7CT 7°A.Z.Le:',11.Y..13-17:*7

this same

f u r t h e r .

Jus t  t o  c l a r i f y  ,  feu, 1 . o c . . o z .

t o  b3 found a r e  d i f f e r e n t ,  a r e  t h e y  c a t  9

T" o t h e r  , - .  9 would

THE COURT:

F l o r i s s a n t M e g a

f o s s i l s

a t  d i f f e r e n t  depths?

iS r e p e t i t i o u s .

a l ready  t e s t i f i e d  t o  i t ,  Y r .  Yannecoza.

L i  Er.. YAra2ACOZ2:

Doctor,  i n  t h e past xour teen

the v o u t h e a s t e r l y  f o s s i l  beds,

Q And d i d  you examine

you thouzh t

you

d id  you

any s p e c i f i c

dc473,Annt31 " -  - 4  "

own ••••• • • • • • • - . . . "-̀

stood-Cae. Centra  - - -  • v.

S h 3 1.123

did v i s i t

not?

areas T.;:lich
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w i t h •••

A4r,

Q

a c t u a l l y

Svc e i d  s u f f i c i e n t

today,  1 2  t h a t  was f " , : T A  e ‘ . 7 (  ( 7 , 7 .
s e 3 road

pa leonto lo  i c a l  i n f o r = a t i o n ,  d i d n ' t  you?

I  v i s i t e d  cany t imes

11:2112 D O C =  WC :32

Laer-

tO ZIGIZ t h e  whereabouts

condui ts  l y i n g ,  I

f o r  t h e

.0.4A/ Ivo l

understandi,--, o f  t h e  read
•

c o - d t

day you had

. 0 4 6 4 ‘ 0  r n4 . 4 . 6 .

6 . v  s w , . ; " 4 •

My 1 : = V: I C U 3

W‘..;,1; "  i;,LIZ&Z

,  A on,  , r -2 4.4 ' e a =  today  I  COO

f i r s t  t i m e  t h a  piaYsnod r o u t e  on  t h i s

Q A l i  r i f h t .  NOW, D o c t o r,  j u s t

41.41.:1

•

' o r  t h e

Zon! t  l c a v 3

t h i s  c o r n i n g  w i t h  t h e  im?ross ion  t h e  o n l y

t h a t  th- Is  p a r t i c u l a r  road  c u t ,  c a n  you

T2E, COURT: W a l l ,  l o t ' s  n o t  s u l z i  t h e

s ta teuents „  M r.  "Yarnacene.

I  r. cypiv7,14^^,,-7,
4.a :  I  4 :2M

BY x a .  YA=ACO: : :

2

COURT: Y o u  - lus t  a n  t h e  ques t ions .

t l -

ZO
L d A M P  • • •  R o w  . . . + • •  • • • • , , n o  C
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czezts wacre - - „

t 4 . 4
•

J 4 4 4 6 0 4 F o s s i l  Beds

o f  any pa leon to lo - , i ca l  s i s n i f i c a n c e ?

i t  " q a o r ,

JUE:CON: T o  which  —

•

M N  a l

TEE CURT:

1,:anumsnt w i l l  be

1•21. :2;.1:EA.CO=.: T r , 0,_- 2 y o u r  honor.

r a t • . COURT:

e. i ract  czazai tat  S h e  an  a c e d  i t  e a

4  J ' . e . on

C o i a •  6 . 0  0 . 0  0 . 0 " .  1 6 ; 0 0 , 0 6 • 0 6 2 1  : 1 1 0 " ' " '  00. .00.0 60 ta4a1.• •

i t ' s  p o s s i b l e  t h a t  i t  would cause damaza and

expla ined why.  W e  d o n ' t  need t o

‘,171
1:44.4•

4

*141,2  , 3  X a r a ,

Doctor.  Than% you v a r y  mush.

Ea. JOHNSCZ: 1 :o th i l e3  f u r t h e r .

TZE COURT: V e r y  w a l l ,  D o c t o r :  y o u  may s t e p

TEE WITIZSS: - n k  you.

r „ .4ccuLcd . )

TY.E COURT: zo b o t h  cou.asal, uhe raason

tha Cour t  i s  be in3  somewhat s t r i c t  on  i u s  l i m I t a t i o n s ,  I  save

you today  t o  t r y  t h i s  and t h e  w i tness  t h a t

4 . 0

CL'ao

thou- h t  would

a . * 4 4 w A . W . 4 4 .  . w 4 0 a r W  r 0 0 0 6 0  0 0 , 0 , 0 0 *

So prosasZI, z.,...-.1,;msn w i t h  as as you
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MR. LAMM: Y o u r  honor,  t h i s  l i n e  w i t h  t h e  p r e .

t r i a l  conference s ta tement  b y  t h e  c o u r t  yes te rday  t h a t  t h e

statement b y  counsel  as  t o  t h e  p resen t  p o l i t i c a l  s t a t u s  o f

the B i l l  i n  Congress cove r i ng  t h e  F lo , , i ssen t  F o s s i l

Nat iona l  Monument, w o u l d  l i k e  t o  s t e t e  t h a t  t h e r e

presen t l y  t h r e e  b i l l s  i n  Con,=,-ess- one  b y7

Beds

Evans, wh i ch  i s  House B i l l  6223, one b y  Representet ive

Broteman, 5953.  . 1  t a k e  t h a t  back .  T h e r e  a r e  mere t h a n

three b i l l s .  T h e r e  i s  one ,  I  b e l i e v e ,  b y  Senator  A l l o t t

and one b y  Senator  Dominick,

Thera has been one o f  these  b i l l s  t h a t  has

passed t h e  Senate comp le te l y.  I t  has been heard i n

Committee. I t  has passed i n  Committee and has passed i n  t h e

United S ta tes  Senate,

At t h e  t i m e  on  J u l y  11 ,  t h e r e  was a  h e a r i n g ,

1969, o n  a  e x a c t  s i m i l e r  b i l l ,  a  House B i l l  o f  Congress and

by Reprecentat ive  Evans, 6223.  T h a t  pessed t h e  Sub-

Committee o f  t h e  I n t e r i o r  and I n s u l a r  A f f a i r s  Committee, t h e

Parks and Recrea t ion  Sub-Committee on  J u l y  11 t h  o f  1969, and

presen t l y  scheduled,  and I  t a l k e d  t o  Cong-.:eosman Evans

yesterday,  who i s  p r e s e n t l y  scheduled

F u l l  I n t e r i o r  Committee tomorrow,

4 0 a

7 . 7 7 1
% . s a 0 m .

f o r  hea r ing  on  t h e

I f  t h e r e  a r e  any  cuec t i ons ,  :  w i l l  'oe happy

S. S e n t e  end

619 Z • 0 0 .
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1 . 4

passed t h e  Sub-Committee o f  Parks and °' r a t  t h e

House CMd i s sch,,duled t O = O Z = C 4

I n t e r i o r  and i n s u l a r  A f a i ' - s .

Y U .

T  A  '  "•-• .
•

'  C O 7 ' •  1.1-4 4.)1%.1.•

f o r  t h e  F u l l  Committee on

Does t h e  B i l l  p rov i de  a  app rop r i a -

e b i l l  i s  mere ly  ea a - t h c r i z a t i o n

2..s te r  i t  passes d o  I  understand

1,•. Lamm, t h a t  i t  w i l l  be  necessary t o  o b t a i n  an  app rop r i a -

t i o n  be fo re  t h e  Department o f  J u s t i c e  czn  i n i t i a t e  eminent

domain proceed4ngs?

MR. LAI24: N o w ,  y o u r  honor,  a r e  n o t  e x p e r t

i n  t h i s  a r e a ,  b u t  I  have checked on  i t ,  and

tandin,7* , l t h o u c r h  n o t  as  a  r e s u l t  o f

i s  my under-

my own persona l  -

THE COURT: I t  i s  n o t  a  ques t i on  o f  f a c t .

i n  any  even t ,  t h e  B i l l  i s  n o t  an  a p p r o p r i a t i o n  b i l l .

I t  i s  mere ly  an  a u t h o r i z a t i o n  b i l l .

11,R. LAM M: A n d  t  o  here are cntin3oncies f unds

the Department o f  i n t e r i o r  which we have been - -  and

don ' t  want  t o  be  improper  here ow am but I  w i l l  j u s t

you what o u r  conversa t ions  have been.

state to

: 0 .  1. :3 1 : : L l t  i t  t o  t h e
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par t  o f  t h e  Park  Serv ice  can be .F i led w i t h  t h e  e u t h o r i z a t i o n

w i t hou t  w a i t i n g  f o r  t h e  a p p r o p r i a t i o n .

THE COURT: V e r y  w e l l .  M r .  j ohnoon ,  d o  you hav

w i t h  you d o c u m e n t s  showing ownershiri?

V71 1 7 r 0 " , ' " ! C n ' T .a j v n . : % v v i ‘ o . Your honor,  we endeevored t o

f i n d  t h e  deed t h i s  morning.  I t  appa ren t l y  has been re tu rned

t o  t h e  t i t l e  company r a t h e r  t h a n  t o  Mr.  Wo f fo rd .  I  do have a

t i t l e  b i n d e r ,  b u t  i t  i s  v e r y  voluminous and i t  ; s n ' t  t h e

ec tua l t i t l e  p o l i c y .

The purchase was completed and t i t l e  c losed

on J u l y  1 .  T h e  deed was recorded immedie te ly  t h e r e a f t e r .

IL e"--42E uOURT: T h e r e  was a  deed recorded?

MR. JOHNSON: T h e r e  was a  deed recorded.

THE COURT: A n d  p u t t i n g  t h e  f e e  s imp le  t i t l e

i n  whom?

MR. JOHNSON: P a r k  Land Com?eny, a  co -pa r tne rsh

THE COURT: Composed o f  t h e  defendants you  have

mentioned?

MR. JOHNSON: W e  o f f e r  t h a t  Mr.  E l u e  and M r.

Thornton and Mr.  Barnes.

THE COURT: V e r y  w e l l .  T h e  Co'ert w i l l  accept

C.; ... _ e.•cuee ecee pecoe t h e
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e0 have - " e  p o l i c y ,  b u t  c - e i n  n a e  euen ty -.

f i v e  excep t i ons  i n  i t

THE COURT: T h e  reason we d o n ' t  need t o  ,Yo i n t o

d e t a i l  i s  because i t  was a l l e g e d  i n  t h e  Cc: p l e i n t  t h a t  t h e

defendants were t h e  cuners .

I  t h i n k  maybe. 4^. i nc l uded  se-ze t h a t  ware n o t ,

and you  admi t  t h a t  you  a re  t h e  reco rd  c u r e r s  b u t  l i m i t e d  t o

a p a r t n e r s h i p  composed o f  t h e  f o u r  i n d i v i d u a l s  named?

MR. JOHNSON: C o r r e c t , s4

THE COURT: T h e  Cour t  t h i n k s  t h a t ; s u f f i c i e n t

f o r  t h e  purposes o f  t h i s  hea r i ng .  Y o u r  nex t  w i t n e s s ,  M r.

Yannacone?

MR. YANNACONE: Y o u r  honor,  un less  t h e  Cour t

i s  i n t e r e s t e d  i n  hear ing  a  subpoenaed r e p r e s e n t a t i v e  o f  t h e

Perk Serv i ce  on procedures f o l l o w i n g  t h e  B i l l ,  we a r e  p r e -

pared t o  r e s t  a t  t h i s  t i m e .

THE COURT: V e r y  w e l l .  I  con v, . n  as as i t  i s

a c t u a l l y  necessary a t  t h i s  t i m e .  I f  i t  de -es appear t o  t h e

cour t  t h a t  t h e  c o u r t  shou ld  have t h e  t e s t i m o n y,  t h e  c o u r t

w i l l  i n d i c a t e  i t  t o  you.

M711. YANNACONE:, Thank you,  y o u r  honor.

THE COURT: ▶Are you  reedy t o  proceed,

Sohneon?

•••z." n77 .
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l i k e

MR. JOHNSON: i f i t  p l e a s e  t h e  c o u r t ,  I

t o  r e c a l l  M r .  X .  C .  W o f f o r d , and I  b e l i e v e  L e

e a r l i e r .  I t  w i l l  b e  o u r  o n l y  w i t n e s s .

t a r e  t h e  s t a n d .

WaS

would

sworn

THE C O M T:  V e r y  w e l l .  Y r .  W o f f o r d ,  y o u  may

r'S`"7":0177 77.:715.7 7 C7 7 7  7 7 7 1 7  S

K. C .  WOFFORD ( R e c a l l e d )

°  having p--ev_ously been  s w o r n ,  t e s t i f i e d  f u r t h e r  a s  f o l l o w s :

DIRECT EXAMINATION

BY MR. JOHNSON:

Q M r .  W o f f o r d ,  y o u  r e c a l l  y o u  were  s w o r n  e a r l i e r

t oday  i n  t h e s e  p r o c e e d i n g s .

A Y e s .

Q Y o u  r e a l i z e  t h a t  t h a t  o a t h  a p p l i e s  t o  t h e  t e s t i m o n y

g i v e n  b y  y o u  a t  t h i s  t i m e .

A Y e s .

- Q  f i r ;  W o f f o r d ,  w h a t  i s  y o u r  p r e s e n t  age?

A P r e s e n t  age?

Q P r e s e n t  a g e .

A F o r t y - f o u r .

Q A n d  how l o n g  h a v e  y o u  l i v e d  t h e  g e n e r a l

1:newn a s  t h e  - , c g i o n ?

A

Q Vaera y o u  bo rn?

area
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Paso County,  S i m l a ,  Co lorado.

Q A n d  do you p r e s e n t l y  l i v e  i n  E l  Paso County?

A Y e s ,  Colorado Spr ings .

Q W h e t  i s  y o u r  p resen t  occupat ion?

A R e a l  e s t a t e  development.

Q A n d  you  a re  a  l i c e n s e d  r e a l  e s t a t e

State o f  Colorado?

A Y e s .

Q H o w  l ong  have you  been a  l i c e n s e d  r e a l  e s t a t e

salesman?.

A A b o u t  t e n  yea rs .

Q

business?

A

ca es  :n :  i n  t h e

Have you  eve r  been engaged i n  t h e  c o n s t r u c t i o n

Yes.

Q I n  what phases o f  t h e  c o n s t r u c t i o n  business have

you been i n ?

A P r i m a r i l y  a l l  o f  t h e  c o n s t r u c t i o n  except  l a r g e

m u l t i - s t o r y  b u i l d i n g s .

Q A n d  how l ong  were you  engaged i n  t h a t  occupat ion?

A A b o u t  t e n  yea rs .

Q W e r e  you eve r  engaged i n  a  genera l  r e a l  e s t a t e

development business i n  E l  Paso County and Te l l e r  County,

Colorado?

r c

Have yc-.1
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i n  E l  Paso County,  Colorado?

A Y e s .

Q W h e r e  g e n e r a l l y  do t h e y  l i e ?

A P r i m a r i l y  w i t h i n  t h e  C i t y  o f  Colorado Spr ings  and

surrounding neighborhoods and e a s t  o f  Colorado Spr ings  f r o m

ten t o  twen ty  m i l es  e a s t  o f  Colorado Spr ings .

Q H a v e  you  had occas ion  t o  develop l e n d  e a s t  o f

Colorado Spr ings? A n d  s e l l  i t  o f f  i n  t e n ,  t w e n t y  and f o r t y

acre . p a r c e l s ?

A

Q H a s  t h i s  been i n  t h e  r e c e n t  pas t?

A .  Yes.

Q H a v e  you  had occas ion t o  s e l l  and t o  buy l and  l y i n g

i n  Te l l e r  County and E l  Paso County over  t h e  p a s t  s e v e r a l

years?

A Y e s .

Q H a s  t h i s  been r a t h e r  ex tens ive?

A Y e s .

Q M r .  Wo f f o rd ,  y o u  a re  a  b e l i e v e ,

i n  t h e  Park  Land Company; i s  t h i s  c o r r e c t ?

A T h a t ' s  c o r r e c t .

Q A n d  would you s t a t e  f o r  t h e  reco rd  w:.o t h e  o t h e r

e f . .
i J . 1 1 /  1 . 1 e .

7I-r tz, ' rshio?

s o a , , a r  4 6 ' •  • • • • • •  • • • • •

on_y
• ' "
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A T h a t ' s  c o r r e c t .

Q

A

fro. . 0 6 . 4

4.s i t  a  genera l  sar tnersh4p?•

g Ti7CoU ...C.' y o u  4 .  %.• Tr7

02 t:hc r eco rd•

o ther  t h r e e  p a r t n e r s  a r e  i n  a d d i t i o n  t o  t h e i r  p a r t n e r s h i p

i n t e r e s t ?

A 1 - : r .  B l u e  i s  a  r e  ,0 e s t a t e  b r o k e , „  c  e t a .  a  r e a l

es ta te  o f f i c e  i n  Colorado Spr ings ;  M r .  Barnes i s  a  l i c e n s e d

r e a l  e s t a t e  salesman. M r .  Thorn ton  i s  a  l i censed  r e a l  e s t a t e

salesman. A l l  a c t i v e  i n  l and  development.

Q N o w ,  d i d  Park  Land Company purchase a  c e r t a i n

acreage t h a t  we t a l k e d  about  here  i n  E l  Paso County and i n

Te l l e r  County,  Colorado?

A •

Q W h e n  was t h a t  purchase concluded and t h e  p r o p e r t y

deeded t o  t h e  Park  Land Comp ny?

A T h e  deed was recorded approx imate ly  J u l y  1 ,  1959.

Q And t h e  t i t l e  t aken  i n  t h e  name o f  Park  Land

Compeny, a  c o -par tnersh ip?

A T h a t  r i g h t .

Q
e .  4

•

1..A...11 •  4 , C . . . .  •

o '  th:_s land?

.! .

44
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c a l l s  f o r  a  l e g a l  conc lus ion  on t h e  p a r t  o f  - he  w z n a s s .

THE COURT: W e l l ,  we have

Mr. Yannacone.

t i

MR. JOHNSON: T h e y  have a l l e g e d  i t  anyway.

BY MR. JOHNSON:

Q N r .  Wo f f o r d ,  when d i d  you  f i r s t  i n c u i r e  i n t o  t h e

p o s s i b i l i t y  o f  purchasing l a n d ,  l a n d  i n v o l v e d  i n  t h i s  l a w

s u i t  i n  Te l l e r  County,  Co lorado.

A T h e  f i r s t  c o n t a c t  was f o r  a  p o r t i o n  o f  c h i c  l a n d

and t h e  f i r s t  contact:t made between two and two  and a  h a l f

years ago.

Q A n d  f r om whom d i d  you  purchase t h i s  l and?

A A .  W. Gregg.

Q A n d  was t h a t  t h e  f i r s t  c o n t a c t  made w i t h  Mr.  A .  W.

Gregg?

A Y e s .

Q A n d  where does M r.  A .  W. Gregg l i v e ?

A K y l e ,  Texas .

To nego t i a t e  t h e  purchase o f  t h i s  l a n d ,  d i d  you

make va r i ous  t r i p s  t o  Texas?

A Y e s .

Q Did you r  n e g o t i a t i o n s  extend o v e r  t h i s  p e r i o d  o f

t h a t  you

Q
arc i n v o l v e r
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Gregg land?

A

Q A p p r x i m a t e l y  how many acres  o2  t h i s  a r o  i n  t h e

boundary o f  t h e  proposed F l o r i s s a n t Foss i l  Beds

Monuzent

A I  b e l i e v e  about  e igh teen  hundred.

t h a t .

Y.at ional

Q N e w ,  M .  Wola7:d ,  p r i o r  t o  e : . : c u s e  ma. S t r i k e

When d i d  you ^ ^ e . s ign an  agree=ent w i t h

Gregg f o r  t h i s  purchase ® i  t h e  l a n d  i n  c u e s t i o n ,

appro:zimately?

A i  b e l i e v e  t h e  f i r. , ,1

May 23 ,  ' 6 9 .

Q A n d  t h e n  t h e  s a l e  was c losed  on

you s a i d .

A R i g h t .

Q A t  t h e  t i m e  t h e  purchase

purchase ac!reezent was s igned

Ju ly  l e t ,

a0-1,..e4.--ment wea- -

I  b e l i e v e

i.7,-ned w i t h

Mr. Gregg,  were you f a m i l i a r  w i t h  t h e  a c t i v i t i e s  t h a t  have

been t e s t i f i e d  t o  today  f o r  t h e  f o rma t i on  o f  a  n a t i o n a l

monument i n  t h i s  area?

A I  was n o t ,

Q W h e n  d i d  you  f i r s t  become aware o f  ti".c0 p r o p o s a l s ?

w i t h

A
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and tna , .  wes t i - . `  f i r s t  t i m e  1  had e v e -  se - n  e  m- -  o f

proposed , " - -

Q T h i s  i s  t h e  f i r s t  t i m e  you knew any o f  t h e  Gregg

land you  were purchas ing ware t o  be  i nc l uded  o r  m igh t  be

included w i t h i n  i t ?

A T 1 , , , q e ' s  c o r r e c t .

Q F o r  what purpose d i d  you and t h e  o t h e r  pa r t ne rs  i n

Park Land Company acqu i re  t h i s  land?

A T o  develop f o r  r e s a l e .

Q A n d  i n  what s i z e  parce ls?

A W e  in tended  t o  s t a r t  f r o m  f o r t y  t o  e i g h t y  t r a c t s

f o r  t h e  f i r s t  thousand  o r  twe l ve  hundred acres  and g r a d u a l l y

reduce i t  t o  t e n  t o  twen ty  ac re  t r a c t s .

Q U n d e r  y o u r  c o n t r a c t  w i t h  Mr.  Gregg,  d o  you have

any agreements a s  t o  where you  must

land and where you  must end?

R. YANNACONE: I  am

s t a r  t

(77oin.,

on t h e  .-.;ales o f  t h e

to  o b j e c t  un less

the a c t u a l  c o n t r a c t  i s  produced. T h e  c o n t r a c t l e a s t ,  t h e

way I  understand i t ,  t h e  r e a l  p r o p e r t y  l o s s  shou ld  hav,. been

merged i n  t h e  deed i f  t h e y  a re  f e e  si-7.11c owners.

THE COURT: W e l l ,  i t  c o u l d  be .  Y o u  a re  r i g h t ,

Mr. Yannacone, b u t  t h e  c o n t r a c t s  a r e  the, bes t  ev idence,  M r.

; o h n s o n , •  i t  i s  e t c r a ' .

•
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mr. Wo f fo rd ,  have you  s o l d  any  o f  t h i s  t h r e e

thousand acres t h a t  you  acquired?

A

Q H o w  much have you so ld?

A W e  have s o l d  d e f i n i t e  s a l e s  o n  s i x  hundred and

f o r t y  acres  l y i n g  o u t s i d e  o f  t h e  proposed par : :  a rea .

Q W o u l d  you  go t o  t h e  Defendants '  E x h i b i t  A  and p o i n t

on t h e  map where t h i s area is  l o c a t e d .

(Witness leaves  w i tness  s tand  t o  e x h i b i t , c a p . )

MR. YANNACONE: W i l l  t h e  w i tness  mark i t  w i t h

a p e n c i l  so  we can i d e n t i f y  i t  a f t e r a a r d s .

A I t  i s  a l l  o f  s e c t i o n  36 .

BY MR, JOHNSON:

Q W o u l d  you  j u s t  p l ace  y o u r  i n i t i a l s  en  t h a t  s e c t i o n

36.

A ( W i t n e s s  mark ing . )

Q Y o u  have s o l d  t h a t  ( i n d i c a t i n g )  e n t i r e  s e c t i o n ;  i s

t h i s  c o r r e c t ?

A T h a t ' s  c o r r e c t .

Q H a v e  you  s o l d  any  o t h e r  l a n d ,  o r  do you have any

other  l a n d  under  c o n t r a c t  t h a t  you  purchased 1:rc., Gregg?

A W e  have c o n t r a c t s  a w a i t i n g  o u r  s i gna tu re  on  a

,.)ortion o f  i t .

Q C 2 f e r s  h v c  bean mad t o

. A
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Q A n d  where i s  t h a t  l a n d  loca ted?

p l C Z C a o

nob

iV I n  ',-,ct4on 19  and 20 .

a .  D o  you

= . ; i : - „ - ; )  1 9  2 0  and s e c t i o n

pardon me. S e c t i o n  lc.), 3 0  and 2 0 .

Q H o w  many t o t a l
• •

"  41. C on?

Q Y o u  may resuma

83

would be  i n v o l v e d  shere  t h a t

your :,`e:. i f

..COU=CO

you would,  E r .  Wo f fo rd .

eft " * “ . . •  7
1,4  t r a %  •  • a V

. . . .; L c  t h a t  t o u r  hunc-ec

or  ou to i de  t h e  proposed boundar4es?

THE WITNESS: W i t h i n  n o ,  pardon11•0

w i t h i n

'Three

hundred and twen ty  acres o f  i t  i s  w i t h i n  and SO ac res  w i t h o u t

BY J O H N S O N :

t i o n  o f ,ms

THE COURT: A l l  r i g h t .

Now, Mr.  Wo f f o r d ,  i n  connect ion  w i t h  you r  a c q u i s i -

HE U R T :T h e  c o u r t  has one o t h e r  cues t i on

i n  mind.  H c a  much o f  t h a t  f o u r  hundred l i e s  w i t h i n ,

i f  you can t e l l  me, l i e s  w i t h i n  any o f  t h e  w h i t e

A

a60-00.0 0 . % • , 1 0 0 ,

area o n t h e
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(Whereupon, t h e  w i t n e s s  t h e  w4.tness

s tand  t o  t h e  e x h i b i t  map . )

TEE WITNESS: S i x t y  t o  s e v e n t y  a c r e s ,

a p p r o x i m a t e l y.

THE COU:T:  A n d  t h e  b a l a n c e  i s  w i t h i n  t h e

THE W I = E S S :  T h a t  °s

THE COUET: V e r y  w e l l .

(Wi tness resumed w i t n e s s

BY MR. JOHNSON:

Q M r .  W o f f o r d ,  i n  c o n n e c t i o n  w i t h  y o u r  a c q u i s i t i o n

o f  t h i s  l a n d  f r o m  M r.  G r e g g ,  d o  y o u  s t i l l  owe h i m  o n  a

p o r t i o n  o f  t h e  p u r c h a s e  p r i c e ?

A W e  d o .

MR. YANNACONE: I  am g o i n g  t o  o b j e c t  t o  t h a t .

The b e s t  e v i d e n c e  o f  t h a t  i s  t h e  mor tgage  and  d e e d  o f  t r u s t .

THE COURT: i t  i s  i m m a t e r i a l ,  E r .  J o h n s o n .

MR. JOHNSON: I  beg  y o u r  pa rdon?

TEE COURT: I t  i s  i m m : I t e r i a l ,  J o h n s o n .

I  am n o t  i n t e r e s t e d  i n  t h a t .

MR. JOHNSON: W e l l ,  y o u r  h o n o r ,  w o u l d  b e

our  p o s i t i o n  we m e r e l y  w a n t  t o  show t h e  f i n a n c i a l  c o m m i t -

ments t h a t _ t h e y  have  e n d  e n  e x p l a n a t i o n  o f

t o  mee t  t h e s e ,  w h i c h  i s  t h r o u g h  t h e  sa...e : , . t r i b u t i o n

o f  t h e s e  l e n d s  i n  c u e s t i o n ,
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plaint; : . . i .s a r e  i n  i n  an i n j u n c t I o n ,  a -,:e e n t i t l e d

to  i t  i r r e s p e c t i v e  o f  t h e  ha rdsh ip  i t  c rea tes  o f  t h e  l a n d

owners.

I •  4.-tc.a. ,  ,Inc plalne..-4.s a r e  1,01.. t h e  J.ece t h a t

the l e n d  owners had i t  a l l  p a i d  f o r  o r  whether  t h e y  e r e

scra tch ing t o  pay f o r  i t ,  i t  i s  imma te r i e l  i n  t h e  C o u r t ' s

op in ion .

BY MR. JOHNSON:

Q M r .  Wo ' f o r d ,  wha t  a r e  y o u r  imzed ia te  develo.; ,-^nt

plans w i t h  re fe rence  t o .  b u i l d i n g  any  roaduays o r  do ing  any

excavat ion i n  t h e  a rea  o f  t h e  e igh teen  hundred t h a t

l i e s  w i t h i n  t h e  proposed N a t i o n a l  Monument boundary?

A A s  3  have sac o n  t h e  map, we have : :scu t  Owo and

a h a l f  m i l es  o f  road proposed nu a, t o  supp ly  roads t o

Ip rox imate ly  s i x  hundred and f o r t y  ac res .  71m.,eeete4.y on

„gea -e o -  t h i s , w e  can expect  i t  t o  con t inua  n o r t h a r d

w i t h  f u r t h e r  development i n  roads a -4,d

Q I n  t h e  excava t ion  t h a t  you  do ,  o r  you  i n t end  t o  do

i n  t h i s  e n t i r e  a rea  p r i n c i p a l l y  o f  roads t o  g a i n  access t o

var ious t r a c t s  wh ich  you w ish  t o  s e l l ?

A T h a t ' s  c o r r e c t .

Do you I n t end  t o  do any  c o n z t = z t I a n  d o  .-:ny

eld
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be t o  l i c u i d e z e ,11 o f t h i s  land?

A W e  es t imated  about  a  y e a r  and a  h a l f  t o  d 'spose o f

the whole t h i n s .

Q N o w ,  W o f f o r d ,  t h i s  a rea  t h a t  would u c . . c r a l l y  be

c l a s s i f i e d  a s

A Y e s .

i n  t h e  mountains

Q - -  i s  t h e r e  a  season f o r  t h e  s a l e  o f  these k i n d  o f

parcels o f  land?

the

A V e r y  d e f i n i t e l y .

What 40 t h a t  season.

A C o m m e n c i n g  i n  t h e  s p r i n g  abou a z d i  runn ing  t o

i�.l.£ about t h e or September Cr  October.

Q I s  i t  d i f f i c u l t  t o  s e l l  l a n d  a f t e r  October and

before May i n  t h i s  area?

i r c

A Y e s .

M .  Wo f f o r d ,  i f  you were enjoined b y t h i s  c o u r t

cons t ruc t i ng  any  roadways o n  t h i s  p r o p e r t y,  i n c l u d i n g

the proposed one ,  would  t h i s  have c r y  e f f e c t  upon you r

op in ion  upon y o u r  a b i l i t y  t o  s e l l  t h i s  l a  id?

A

f o r  t h e  purposes t h a t  we a r e  s e l l i n g  i t

I t  would be  imposs ib le  o r  im7;robs-ole t o  s o i l  i t
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A Y e s .

N7 k y_CC •
• • \ .  0  7 6  a n  S O : L r . 3  0 : ; . C C : Z :  t o  t h e

v e l u e t i o n  o f  d o l l a r s  h a r e .

cues t ion , I. : " . . ,11 . ‘ . • " ,  e s , e - - f , •

L̀Z J O  SON:

770 C . '  • • •

L e t ' s  we -7-s unt-71 v e  - -  t h e-v

Q W h a t  i s  y o u r  o p i n i o n  on  t h e on a

acre b a s i s .  W i t h h o l d  y o u r  answer a  L: inute.

THE COURT: A n y  ob jec t ions?

MR. YANEACONE: I  w i l l  w i t n h o l d  my o b j e c t i o n .

TEE COURT: a n

ob jec t i on  on  t h e  same basi , ,  o n  t h e  b a s i s  o f  d o l l e r s  t h a t

•  • • • • cou r t  i s  imposing ( 1 )  t h a t we a re  n o t hare t o  determine

the v a l u e  o f  t h i s  p r o p e r t y.

MR. JOHNSON: I  d o n ' t  w i sh  t o '  ern'ue w i t h  t h eCZ>

c o u r t ,  b u t  I  a s  Mere ly  e l i c i t i n g  t h i s  i n f o r = t i o n ,  because

ree l  as f a r  a s ,  i  a n  i n j u n c t i o n ,  a  o n

would have been g ran ted ,  t h e  Rules r e q u i r e  a  bonc:. I  t h i n k

t h i s  m igh t  go  t o  t h e  i s s u e  o f  what o u r  msnetary daLzar,es m igh t

be w i t h  re fe rence  t o  t h i s  i n  hav ing  a  p a r c e l  o f  l end  which

THE COURT: W e l l ,  i f  t h e  c o u r t  i s  u n c e r t a i n

about bond,  i t  can  take  a d d i t i o n a l  ev idence f o r  t h a t  purpose

i f  we have t o ,

,,r.? " . " ' 7 " 7  r "  •

M e a t
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Q Mr. T: s f f o r d ,  would you  pro-7.oso t o  coz.otruc-

zo,:.6o o n l y  ac r e q u i r e d  f o r  17,ur20000 o -

land i n  .t.,-'s

A T h i s  i s  c o r r e c t .

KR. JOHNSON: Y o u  riiny i n c u i r o .

CROSS-EXAICMTION

BY M2. YANNACONE:

Q H o ' : :  l o n g  have you  beer er7.111-ner -real e s t a t e

Colorado Spr ings  v i c i n i t y ,  M t .  Wofford?

A 1  Irave had a  r e a l  e s t a t e  l i c e n s e  f o r  approx imate ly

ten, y e a r s .  h a v e  been buy ing  and s e l l i n g  t e a  e s t a t e  a

l i t t l e lunge than t h a t .-

.., 4  •eer.cd o f  t e n  years  y o u  have been

buying and c e i l i n g  r e a l  e s t a t e  i n  t h e  Colorado Spr ings .a rea ,

have you  not?

A T h a t ' s  c o r r e c t .

Q A n d  you  have l i v e d  i n  t h e  genera l  v i c i n i t y  o f

Colorado Spr ings a l l  you r  l i f e ,  h a v e n ' t  you?

A T h i s  i s  r i g h t .

Q A n d  we can assume t h a t  a t  l e a s t  i s  more t han

t w e n t y - f i v e  y e a r s ,  c a n ' t  we?

A T h a t  i s  c o r r e c t .

Ncrai W o f f - o ,  : In  t h a t  pa-.:Icc:

you 1-,a.:7:71
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Q

l4.Jt .ving

Durimr t h e  courae o f  you r  t u c : : J -

have you  had an  occas7on

buy p r o : e r t y  . . h e  v i c i n i t y  o4=

de.

Q

p roper ty  o r

And i n  t h e  course o f  you r  - e ' e  o f  p r o ? e r t y  i n  t h e

v i c i n i t y  o f  F l o r i s s a n t ,  have you over  t o l d  p rospec t i ve

purchasers about  t h e  ex is tence  © r  t h e  F lo - , i ssan t  F o s s i l  B,.ds?

A N o .
•"e course o r  you r  rts,,u1-., p r o f e s s i o n a l•

a c t i v i t i e s  as  a  r e e l  e s t a t e  salesman, a r e  you  t e l l i n g  us  t h a t

youL.  "eve n o t  been aware o f  t h e  ex i s tence  o f  t h e  F l o r i s s a n t

Bed" Te l l e r  County?

A W o u l d  you  repea t  t h a t  aga in ,  p i c a c e .

Er.  R e p o r t e r.

1.12. YABRUCONZ: R e a d  i t  back a e l n ,  p l e a s e ,

crhe r e . o r t e r :  o 4 " .

regu la r  p r o f e o s i o n a l  a c t i v i t i e s ^ r e a l

are you t e l l i n g  us  t h a t  you  have n o t  bean aware o f  t h e

ex is tence o f  t h e  F lo r4ssan t  F o s s i l  Bads i n  Te l l e r  County?)

A 1  w a s n ' t  aware o f

the l a s t  n i n e t y  days.

V v  V ; Y r " " '

• Q.

s r ,  •  ••• A • • •
•

thg2 f o s s i l  be:6 ?LI:6Z

had known t h e r e  was

i i • w i t h  '

o f  i t  u n t i l

y , . . . 4 • 1 a P P1 . 0 . .

withZrewn



90

1 How l ong  has t h a  Park  Land Company been i n

2

3

4

5

6

7

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

existence?

A T7r,

z.- o  a  y e a r  and a  h a l " •

Q re, N7C:•"'

tne c t n . =  =embers

o f  you r  own knowle

approxi tzately one y e a r

Ge kno,;,7 whether any  o f

Thornton and c l u e ,  and have been r e . 3 i , . n t o  o f  Colorado Spring

f  o' Co C l . t -  n

A l  b e l i e v e  Mr.  Thorn ton

been, approx imate ly  t h a t  l o n g .

were

Q How about  M r.  73,-nes?

has been

A A p p r o x i m a t e l y  t h e t  t o t a l .

and clue has

Q A n d  do  you know whether o r  n o t  any  o f  your  partners

aware o f  the existence .of F lor issant o"-.1.1. Dods?.

THZ COURT: W e l l ,  M r.  Yannacone, I  w i l l  t r y

end be  a  l i t t l e  p a t i e n t ,  b u t  why era i  intereLr;ted?

MR. YANNACONE: A l l  r i g h t ,  i  w i l l  w i thdraw

THE. COURT: D o e s  i t  make any  d i f f e r e n c e

whether I ' g r a n t  an  i n j u n c t i o n  w h e t h e r  1  d o n ' t  graI-it en

i n j u n c t i o n  as  t o  whether  o r  n o t  these

were f o s s i l  beds the re?

•

* a  j  • • • •  I . e . .  •  ‘ a d

peoz,e

Not on  yam.e i z

kncx t h e r e

:  l i n e .
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Q

A

Q

When d i d  you  s e l l  t h e  a rea  d - c i - n a t e d  s e c t i o n  36?

the l a s t  S1-X weeks.

And cf.d you  s e l l  i t  f o r M O  M O w i thdraun.

4.ne f o u r  hund-cd

i c  under  c o n t r a c t  a t  hava.e

i n  which you had t h e  t u o  roads sketch ,,d i n  i n

A T h a t  i s  c o r r e c t .

Q W h e r e  i s

• • • • • • • • • • • • • c s •

4.• A L I L :

the most was,er...y oeundery , n e

t h a t  you

sect ion

t r a c t

t h a t  i s  a l l e g e d l y  under con t rac t? '

A T h e  west  edge o f  o u r  ranch  on secti's-n1D.

Q I n  o t h e r  words,  t h e n ,  i t  i n c l u d e s  .ewer  Tw in  Rock

Road, does i t  no t?

A I t  does n o t .

Q A l l  .-----7011t._e Then where i s  t h e  .1.-7,ne?

A T h e  LOWer Twin  Rock toed  .

Q I n  o t h e r  words,  t h e  p a r c e l  i s  cont iguous w i t h  t h e

Lower Twin  Rock Road?

A T h a t  i s  c o r r e c t .

Q I s  t h a t  p r o p e r t y  p r e s e n t l y  under c o n t r a c t  f o r  sa le?

A T h e r e  has been a  c o n t r a c t  made o u t  and s igned b y

the purchasers .  I t  has n o t  been s igned b y  Park

Company.

Q I : n e n  ,-.7 es

I  b e l i e v e
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Q W h o  a r e  t h e  purchasers?

A A l l i e d  Assoc ia tes ,  T  b e l i e v e  V72:, h e  nzze on  t h e

c o n t r a c t ,  t o  be p u t  on  t h e  c o n t r a c t .

Q D o  you know who t h e  p r i n c i p a l s  o f  A l l i e d  Assoc ia tes

A i  know a  p o r t i o n  o f  them.

Q T e l l  us  who t h e y  a r e .

THE COURT: W e l l ,  why am i n t e r e s t e d ,  M r.

Yennaconc?

MR. YANNACONE: W i t h d r a w n  on t h : p r e l i m i n a r y.

I t  i s  n o t  r e l e v a n t .

BY MR. YANNACOYE:

Q A t  t h e  p resen t  t i m e , c a r e you a t  l i b e r t y  t o  s e l l ,

dispose o r  develop any  o f  t h e  o t h e r  p o r t i o n s  o f  t h e  t h r e e

thousand a c r e  t r a c t  t h a t  m igh t  l i e  i n  t h e  proposed

F l o r i s s a n t  F o s s i l  Beds N a t i o n a l

MR. JOHNSON: T o  which we ob: :ect ,  y o u r  honor.

That i s  beyond t h e  scope o f  d i r e c t  e = m i n e t i o n .

MR. YANNACONE: i  am w i l l i n g  t o  be  bound b y

h i s  answer.

i f  you w i l l .

—e t o

THE COURT: M r .  R e p o r t e r,  g i v e  r -e t h e  ques t i on

c_

At t h e  vl..reeent

po r t i ons  o f  t h e  t h r e e  Z - - - '

.7 r

%,

U
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tho pro-IGeed  7 7 , 7 /  - 6 ,

- 1con 9,.. 4nou uh,at you

BY MR. YANNACOLE:

C •  •At a. •

=eon by  " a t  l i b e r t y " .

Q Ara you  rest- -7cted

Yannacona, the

IWO ••11, wit'adra-an.

I

NR. YLNNACONIZ: I  have no  f u r t h e r  quos t i ons .

THE COURT: W e l l ,

cour t  would be  i n t e r e s t e d

ask C:"-C:1 a  ques t i on ,

w i l l

bought?

a n

OR WO

l i n e ,  Z r .

the c o u r t  can

I f  you have an  o p p o r t u n i t y,  I  a s s u = " t h a t  you

any p o r t i o n  o f  t h i s  t h r o e  thousand acres  t h a t  you

THE WITNESS: N o .

.7 . " "  C O 7  T N T  •

oppor tun i t y  and y o u r

L e t e p u t i t t a i s  way: I f  ' y o u

C o r r e c t s , you would

c e l l  any  p o r t i o n  o f  t h e  e igh teen  hundred ac res  t h a t  i s

w i t h i n  t h e  proposed boundar ies o f  t h e

TEE WITNESS: N o .

THE COURT: A l l  r i g h t .  W h a t  a r e  y o u r  i n t e n t s

monumer.:-?

w i t h  rc-,'a-d t o  t h e  d i s p o s a l  o f  t h e  l ands  w i t h i n  t 'ne proposed

boundaries o f  t h e  conunont?

TEE WITNESS: W h e n  we g e t  t h e  l a n d  sou th  o f

a. c e n t e r  s e c t i o n  l i n o  o r

devoop  i t  and

\ o r .  o r e •

k w i . • ‘ 4 f t r  e ‘ l e . ‘ p a r o
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i t

THE COURT: T .

THE WITNESS:

i s  t h a t w i t h i n  t h e  b o u n d a r i e s  o f

THE COURT: A l l  r i g h t ,

TLx., W = E S S :  I  b e l i e v e  t h e  n a n t  t h o - s e .  a c r e s

wou ld  a l l  b e  w i t h i n  t h e  b o u n d a r i e s  o f  t h e  P a r n  S i c e .

TEE COURT: T h e n ,  I  d o n ' t  kho . :  h o a  t o  t a l e  y o u r

answer, Mr.  W o f f o r d .  D o  y o u  p l a n  o n d i s p o s i n g

o f  t h e  e n t i r e  e i g h t e e n  hund red  a c r e s ?

THE WITNESS: Y

THE COURT: W i t h i n  t h e  b o u n d a r i e s  o f  t h e  n a t i o n a l

monument?

THE WITLtESS:

THE COURT: D o  y o u  knoa?

THE WITNESS: T h a t ' s  r i L / h Z .

THE COURT: A n d  a s  I  u n d e r s t a n d  i t  f r o  y o u r  p r e v i o

t e s t i m o n y,  y o u  i n t e n d  t o  c e l l  i t  i n
2 and 7  assume f r o m

t h a t ,  t h a t  y o u  s e l l  i t  w i t h i n  t h e  i n t e n t  t h a t  i t

r e s i d e n t i a l  pu rposes?

THE WITNESS: T h i s  i s  c o r r e c t .

THE COURT: A l l  r i g h t .  M r .  J o h n s o n ,  a n y  f u r t h e r

q u e s t i o n s ?

1 : • . ‘ •  *  1 / 4 . . . 0 . 4 . . . s V  f . ' 1 1  •
no quat t -Lo- -

Very  w e l l .  Y o u  -.1,ty
•

used f o r

8
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Wofford.

t C l t r . / 1 . :

:R. JOHNSON: Y O U : :  H o n C r .o r ,

imony t h a t  we would o f f e r  t Y

merely be repet . .L .ous

,77.7r n n T 7 r - . 7 .

the o t h e r

)

t ha t  would conclude t h e

A l l  r i  ,  W i l l eny

would

evidence, M.Yennecone?

MR • YANNACCE: N o ,  Yo u r  Eonor,  t h e  p l a i n t i f f s . a r e

w i l l i n g  t o  r e s t  on  t h e  A p p l i c a t i o n  f o r  t h e  P r e l i m i n e r y

I n j u n c t i o n .

TEL COURT: A l l  r l h t .  T e l l  = 2  how mech t i m e  you

wish f o r  argument, Mr.. Yannecone?

NR. YANNACONZ: O n  t h e  i s s u e  o f  s o l e l y  o f  p r e l i m i n a r

i n j u n c t i o n ,  t e n  minutes,

THE COURT: M r .  Johnson?

MR. JOHNSON: I  was go ing  t o  s u - - e s t  t h e y  would

agree t o  waive argument,  I  c e r t a i n l y  would h a ? p y  t o .  I

thin% t h e  Cour t  i s  f a m i l i a r  w i t h  t h i s  m a t t e r ,  and I  would

c e r t a i n l y  be w i l l i n g  t o  waive i t .

However, i f  t h e y  d e s i r e  i t ,  I  would l i : c e  a

s i m i l a r  amount o f  t i m e ,

THE COURT: W e l l ,  i f  i t  w i l l  be o f  any convenience

o j ' , 0 4 . 4 ; ,  w o O w s w  C O . 6  I....r

i n  t o  ehe
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d i r e c t l y  i n .  t o noon a n d  I  can even r e o t r i c t
•

my i u e t  t o. "  - - - e - e - - _ - .

THE COURT: V e r y  w e l l .

AD. T I `  O i s T .  T  0 1 7  TT:7. 3

M2. w.NNAC0:77: ,S7ec4f-!ca71.y

the P l a i n t i f f s  f o r  t h e  P r e l i m i n a r y

have shown bo th  by

unc t ion ,

1 , A . J e__e

and b y  t h e  tes t imony  O f  D r.  Leopo ld ,

App l i ca t i on  o f

the p l e i n t i f f s

o t h i s  h a a r i n

i s  e  unique

resource f r om a  p a l e o n t o l o g i c a l  c i e n t i f i c  p o i n t  o f  v i e w.

The F l o r i s s a n t  F o s s l  Bede t h e  g e o l o g i c a l

format ion occurs  w i t h  p r e d i c t a b i l i t y  i n  r e l a t i v e l y  common

c i t e s  t h a t  can  be i d e n t i f i e d  b y  even cu r so r y  i ns r,ee t i on .  T h e

can c e r t a i n l y  be i d e n t i f i e d  acco rd i ng  t o  D r .  Leopo ld ' s  t e s -

timony as  r e l a t i n g  t o  t h e  i n t e r f a c e  between t h e  green and

wh i te  areas o f  Defendants '  E x h i b i t  A .

Dr.  Leopold  has t e s t i f i e d  t h e t  t h e  f o s s i l

sequence and l a y e r s ,  o r d e r  o f  l a y e r s , ia.--:.orsant i n  t h e

development o f  t h e  i n v e s t i g a t i o n  o f  t h e  p a s t  h i s t o r y  o f  t h i s

geolog ic  r e g i o n  and s i m i l a r  reg ions  around t h e  w o r l d .

I  d o n ' t  t h i n k  t h e r e  i s  any  con tes t  t o  t h e

p l a i n t i f f s '  a l l e g a t i o n s  t h a t  excava t ion  a c t i v i t i e s  i n c l u d i n g

even t h e  twc.lvc; _ t h e y
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o f  f o s s i l  bed p a r k  duee- -

these p a r t i c u l a r  &efendants.

-r
S U 1 = i t ,  l l % o 6 6 2

e r  a c t i v i t i e s  o f

I n j u n c t i o n  i s  - 3 1 t o  o r , — _ ,
L . - . . : -

and as  t h e  Cour t  i s  w e l l

s imply t o  preserve

to  t h a t

4 * e %

o f  t h e

sta tus  quo,

* . . . ,v is ional  remedy i s

them u n t i l ,  a s  one said ' 2 o  r e f e r

ac tua l  peaceable uncontested s t a t u s  o-7= t h e  pa r t i e

to  t h e  con t rove rsy  which preceded t h i s

p re l im ina ry  i n j u n c t i o n i s  s

i n  which t h e

ught and m u s t  •be preserved

u n t i l  t h e  f i n a l  dec ree  can  be en'-ereo.

i.v4a t h e  C o u r t ,  0 -  cou rse ,  la ' s  w ' t h ' n  i t s

", " c .  . e , i o n  t o  -,-rant o r  t o  w4-1-'—'d P r e l i m i -

nary, i n j u n c t i o n .

However-, i t  appears f r o m  t h e  evidence uncontes

or f r o m  t h e  defendants and o f  t h e  p l a i n t i f f s  t h a t  t h e r e  w i l l

a d i s tu rbance  o f  a  resource  t h a t pcannot be  e v a l u a t e d

w i thou t  a t  l e a s t  a  f u r t h e r  amount o f  e x p l o r a t i o n .  I n  t h e

- case  o f  J r .  Leopo ld ' s  i n v e s t i g a t i o n ,  she  . n d i  , c d  t e n  more

days a t  t h i s  s i t e . ,

There has been no leches  o n  t h e  p a r t  o f  t h e

p l a i n t i f f  because D r .  Leopo ld  i n  h e r  c a p a c i t y  as a  member o f

the U .  S .  G e o l o g i c a l  Survey d i d  go  o u t  and p e r s o n a l l y  invest i .1

,,ate t h  a r e ,  sh, ,

today was ,-'3.1n7

Th- cseee.;  t h e  Cour t  tz .
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w e l l  aware i s  s i m p l y  t h a t  wh ich  cannot be  c  mpen-

sated i n  damages.

The l o s s  o f  one o r  two  o f  these u.-n_que SpCCieS

o f  f o - , 4 1 -  i n  t h a t  p e c u l i a r  t o  a  p a r t i c u l a r  a rea c o u l d  v e r y

w e l l  be  t h e  l o s s  o f  a  missi.70. i n  o u r  - t o -  - 4 c  h i s t o r y

may be o f  some v a l u e .

To say  t h a t  t h e  t o p  twe l ve  inches  i s  n o t

i m : o r t a n t ,  i s  e x a c t l y  t h e  same aro-ument •
V * you can

scrape t h e  p a i n t  o f f  the,  Mona L i s a  because you w i l l  s t i l l .

have s i x  t o  seven t imes  as  much canvas l e f t .

True, y o s  want t o  peeseeve c a n v a s ,

t h i s  i s  q u i t e  t r u e ,  b u t  i f  t h e r e  i s  something t h e  t o )

l aye r  t h a t  i s  o f  v a l u e ,  t h e  p l a i n t i f f s '  r eques t s  t h a c  t h e

d i s p o s i t i o n  o f  t h i s  m a t t e r  b y  way o f  excavat ion  o r  d e s t r o y i n g

the a c t u a l  r a c e  which i s  t h e  s u b j e c t  m a t t e r  o f

be s tayed  u n t i l  t h e  f u l l  hear ing  can 4.d

t h e l i t i g a t i o n

The p l a i n t i f f s  a r e  r eady,  w i l l i n g ,  and a b l e

t o  conduct  t h a t  f u l l  hea r ing  on t h e  m e r i t s  a t  t h e  convenience

o f  t h i s  C o u r t .

The ques t i on  o f  whether o r  n o t  t h e  hear ing

to  t h e  m e r i t s  shou ld  a w a i t  t h e  s imp le  excava t ion  o f  t h e  r o a d ,

i s  a t  t h i s  s tage  t o o  c r i t i c a l  t o  j u s t i f y  i g n o r i n g  t h e  P ra l im i . .

• r f . :

OA. ene  map, a s  'aost o f

read were e n t e l :

U * 0

sacs3.on
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damer,e..... •

.4 f i A  0 1  e 0 . ,  a •  0 0 0  • , • . _  t ,
•

vie 1 "  L . /  a b i  o f

•  r o a d   „ ,  " - - , "  a L " : :

uhiZe

found.

O 7 . • :  0 be

l y
0 . 0 . 0 0 0  . 0  . 0

•
• 4 . 0 0

. 0 0 . 0 0 0 0 . 0 Your Honc,r, t h a t  q u i t e  s i m p l y

-  c lueet . . .on be :ore t h i s  Cour t  a t  1-IJ- J-.'s whether t o

1.T14-
f t

)-aveWoffx.A, they , "a.....eacy s o l d  s . . "

to  t h e  sou th .

the defendant

acres

The,, have appa ren t l y  come c o n t r a c t  o f  s a l e  f o r

the f o u r  hundred acres  wh ich  inc ludes the a rea to  be se rv i ced

# - 1 . 4  •  •  by road, that the area is cont4uous tocT

road and t h a t  t h e r e  i s  no  f u r t h e r  need,  a s a can see i t ,  i n  t t

next t e n  o r  twen t y  o r  t h i r t y  days,  whatever  t h e  convenience

o f  t h e  Cour t  needs t o  hear  t h i s  m a t t e r  on  t h e  L:^ - -  f o r  d i s -

turbance o f  t h i s  p r i c e l e s s

t h i s  m a t t e r  on  t h e  m e r i t s .

We a r e  prepared t o  submi t  ▪  s h o r t

area ?Tendi--, t h e  de te rmina t ion  o f

memorandum

o f  l a w  on t h e  i s s u e  o f  P r e l i m i n a r y  I n j u n c t i o n ,  i f  t h e  Cour t

you.

La. JOHNSON: I f  i t  p lease  t h e  C o u r t ,  Y. I n n a c o n e



100
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This m a t t e r  was o r i g i n a l l y  presented t o  t h i s
- . 1 ,Court on  t h e  9 t h  o f  J u l y  o r  1 :o9  on  an  e:,:-Darte haar in7

A c t u a l l y,  i t revealed about as much 1 -1,7,-ht a s  t o d a y ' s  hea r ina

1 t h i n k ,  i n  whet t h e  p l a i n t i f f s  c l a i m  t h a t  t h i s  l a n d  ho lds

to be denominated and l a b e l e d resource 4-

and wh ich  i s  e n t i t l e d  t o  t h e  d r a s t i c  e q u i t y  and t h e  p r o t e c t i o

o f  a  p r e l i m i n a r y  i n j u n c t i o n .

The ev idence has b e - 7 o r e  t h i s  Cour t  t h a t

the defendants t h a t .  e a r  be fo re  you  t oday,  t h e  Park  Land

Company and t h e i r  f o u r  pa r t ne rs •
a s c o u p  r i s e

4 + . are t h e

owners i n ,  f ee  s imp le  o f  t h i s  l a n d  i n  ques t i on .

The evidence has been a  complete l a c k  o f  any

eviJence t h a t  n y  a c t i o n s  o r  a c t i v i t i e s  contemplated and

t e s t i f i e d  t o  t oday  by  any o f  t h e s e  i n d i v i d u a l s  would, are i n

any way u n l a w f u l ,  i l l e g a l ,  o r  i n  any vay  would c o n s t i t u t e  a

nuisance and would a l l o w  owners o f  t h e  a d j o i n i n z  p r o p e r t i e s

to seek i n j u n c t i v e  r e l i e f  aga ins t  them.

These people a r e  pursu ing  a  course o f  develop-

ment and t h e  s a l e  o f  l and  which  t h e y  have done accord ing  t o

Mr. Wo f f o r d ' s  t es t imony  f o r  a  p e r i o d  o f  m a n y  e a r s  .
d

The h i s t o r i c a l  s i g n i f i c a n c e  o f  t h i s  s i t e  has

been appa ren t l y  known b y  D r.  Leopo ld ' s  cal i7ser  anc: -dro 'ession

aware o f
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since 1955, 1  b e l i e v e  D r.  Leopold  s a i d ,

1952.

101 A

the _ `co rds  I n d i c  t
A

Cer ta in  .y t h e  congress iona l  r e c o r d  o f

has been proposed s i n c e  1954 w i t h o u t  a v a i l .

c u n a w a r e  o f

Cons t i t u t i on  o f  t h e  f e d e r a l  laws o r

t h o which

some sor

the Federa l

ceees i h t e r p r e t i n g

orecedent r o r  t h i s  t y p e  o r  a

request on  b e h a l f  o f  persons who own no i n t c : : : =  i n  you r

land and who seek t o 1.0̂,7 •.S O1? , 0 , 1  o f

-mat ter  mere ly  because i t might.

as a  p r a c t i

some f u t u r e  d a t e  be i n c l u d e

w i t h i n  t h e  boundar ies o f  a  proposed na t iona l . , ,onu , r -n t .

We d o n ' t  want  t o  make l i g h t  o f p r o j e c t .

We t h i n k  t h a t  i t  has m e r i t .  I  d o n ' t  want  t o  c,-,ke 112h t  o f

the h i s t o r i c a l  s i g n i f i c a n c e  o f  t h e  f o s s -77s. B u t  we do :want

to  l a y  emphasis o n  t h e  f a c t  t h a t  we do  own them and t h e y  a r e

ours.

are

I  am n o t  t a l k i n g  about  t h e  Z.lona L i s a ,  and.me

not t a l k i n g  about  t h e  Dead Sea s c r o l l s

c l i c h e  phrases t h a t  Mr.  Yannacone uses.

anc the o t h e r

about

f a c t s .  W e  awn t h e  f o s s i l s  o f  whatever s i g n i f i c a n c e  t h e y

have.

Now, t h e r e  has been some d i scuss ion  here  t oday

by D r.  Leopo ld  a ;

yet  t h e  v a r y  proposed 2011=S:-.Z i s

1
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tha t  these  peoipee f a m - ' l i e r  w i t h .

e l -ea, i n  which we 5 u 7 ) , . ; 4 3 e d  t o  be

accused o f  do ing  a l l  o f  t h i s  dama-e i n v o l v e s  eo  cma7l and

almost i n s i g n i f i c a n t  a  s u r f a c e  a rea  t h a ;  i t  i s 46.14••••

i n  connect ion  w i t h  t h e  s i x  thousand f o u r  hundred acres  t o  l i e

w i t h i n  t h e  proposed p a r k  a rea .

submit t o  t h i s  Cour t  i n  t h e  ebsence o f  any

showing on  b e h a l f  o f  t h e  p l a i n t i f f  i n  t h i s  e c t i o n ,  t h a t  t h e y

own any  e q u i t a b l e  o r  any  l e g a l  i n t e r e s t  i n  t h e

w i t h  t h e  f a c t  t h a t  t h e  defendants own t h e  l e n d

the defendants a r e  c o n s t i t u t i o n a l l y  guarantead

and faced

i n  f a e ,  t h a t

a t o

the enjoyment o f  t h e i r  use o f  t h e i r  l e n d ,  a s  l o n g  i t  doesn '

work t o  t h e  de t r imen t  o f  o t h e r  persons.  ,  say  such de t r imen t

i n  t h e  l e g a l  sense has n o t  been shown by  any evidence here

today.

And t h a t  t h e  reques t  f o r  t h i s  P r e l i m i n a r y

i n j u n c t i o n  shou ld  be  denied and t h a t  t h e  defendants shou ld

al lowed t o  proceed w i t h  such o r d e r l y  development end s a l e

o f  t h e i r  l ands  as  t h e y  a r e  adv ised and es  t h e y  have done'and

as everybody e l s e  i s  do ing  i n  Te l l e r  County and elsewhere

throughout t h e  S t a t e  o f  Colorado.

For these  reasons,  we assent  t h a t  t h e  reques t

1132

fez _ n j  a.ni,tian should  be  den lad .

minute:: f u r t h e r .

::annecone, 2  w i l l
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13 v.  3, ivr 7,7 It es ' -N•77 .
• • • • •  i r r r t r •  V  • S. qu7),...er-e Cou r t ,  t h e

dec is ion  •in Geer versus  Cennsc t i cu t ,  161  U.S.  51:,  e t  526

he ld : T i e n '
• • • • • •  / a •
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ere t h i r v, e  wh ich  belo-,-r t o  no one and t h e  use

o f  which i e  commen t o  e ' l . " 4Ca 1 1 5 6  d e c i e i o n .

I n  Hague, Mayor versus  Cemmitteafor I n d u s t r i a l

Organ izat ion,  307 U.S.

f t w f t o r i m "Wherever

515, a  c a s e I N  M O

enc _ 4  p a r k s  mey r e s t ,

they have immora l l y  been h e l d  i n  t r u s t  f o r  t h e

p u b l i c . "

submit i n  t h i s .... 4p a r t i c u l a r

o f  t h e

a p p l i c a t i o n  f o r

,  I n j u n c t i o n ,  we a r e  e imp l y  esk ing  t h e  Cour t  as

one o f  t h e  t r i - p a r t s  or.  rovernment t o  r u r t i e r  t h e  j u r i s d i c t i o

of Congress and p reven t  t h e  d e s t r u c t i o n  o f irm.-rso p r i o r  t o

the Congress'  f i n a l  a c t i o n  whicn . e  ')roceedir-'7 W.-eh as  t h e

Court w e l l  knews t h e  due d e l i b e r a t i o n  o f  t h e  l e g i s l a t u r e .

I  sub 4 t  t h e  reco rd  w i l l  show t h a t  E x h i b i t  A

o f  t h e  Complaint  t h a t  t h e  congress iona l  e c t i o n  i n  t h e  p e s t

has never  reached t h e  l e v e l  o f  a c t i v i t y  i t  i s  i n  now n o r  as

, ‘ , . .   . ,  . . ,4e. a l o n g  i n  t h e  Conc—eso a s  l e  i s  ..e,7... -•
RULTNG 07.? COURT

Thank you,  You r  Hon°

THE COURT: V e r y  w e l l .  T h e r e ' i s  no  evid'ence he re

i n  t h e  n a t u r e- - - e  c r  e  o r

any o t h e r 7

•

fi
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i s  n o t  c a l l e d  upon t o  = l e  whet:ter o r  n o t  t h o  dem:10.e i n

t h i s  cese ,  t h a t  w i l l  be  caused b y  th , ,  -7mmediet- 'eve lopment

i s  o f  such a  r'-- t r y :  as  t o  be  i r r e p a r e b l e  e n d  so  t h e  Cour t
P

w i l l  n o t  dec ide  t h a t  c u e s t i o n .

owner

The Cour t  he b e f o r e

hes p r o p e r t y  which he i s

develor, i r, ,  l a w f u l l y  '"14 lfr'71'17h

does "et

'uhete a  p r o p e r t y

l a w f u l l y  and l c  a l l y ,

r , .Ina t e e -  t h a t  t h e  fede re ,  government i s  t a k i n g

toward t h e  even tua l  a c q u i s i t i o n  o r  -ants p r o p e r t y

i n  t h e  meantime dep r i ve

dominion and c o n t r o l and a r/T'' t

s: •e"e p rope tcy  o:yner o f  nie,

I l e . /  I r . . , h i s  p e . o e r t y  l e r Ya l l y,

even though h i s  use nay  t o  some e x t e n t  i n t e r f e r e  w i t h  t h e

eventual  use which  t h e  government w i l l  o f  t h e  p r o p e r t y

i f ,  a s  and when i t  acqu i res  i t .

The Cour t  i s  aware o f  no e u t h o r i t y , s t a t u t e ,

or  case l a w  which au tho r i zes  t h i s  Cour t  t o  dep r i ve  t h e  p r o -

pe r t y  owner i n  these  ci rcumstances o f  t h e  use o f  h i s  p r o p e r t y

and t h e  r i g h t  t o  develop i t ,  t h e  r i g h t  t o

Even i f  t h e  f e d e r a l  government I t s e l f  were

here esk ing  t h i s  Cour t  t o  i n t e r vene  and

t h a t  i r , - '4:442

l  • t C O U r t

and when t h e  Execut ive  Ztanch o f  t h e  Covernment

• , . * * w p
would acqu i re  t h e  p r o p e r t y  by  eminent . : t o z : I z e d

by Con press =ov4ded by Cen, tees;

t t y  t o  e_e eeee_e_. e e t :

Court i t
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federa l  government

or  any group o f  ind4vid-- -os

c o n s t i t u t i o n a l r i g h t s

can de,...).,-.7ve

and one &=

is  t o  use h i s  p r o p e r t y  i n  a  l a w f u l  menner,
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i n d i v i d

ha _se n o t  t o

be depr i ved  o f  h i s  p r o p e r t y  w ishout  due process o f  l e w  and d

as t h e  U- ' t - . ?  S-  - t - -  C o - - t  hes- s a i d  .»u . f  .s.eny t i m e s ,

i s  t h e  payment o f  j u s t  com,3ensation f o r  t h e  p r o p e r t y  t aken .

An i n j u n c t i o n  i n

depr iv ing  t h e  defendants

t h i s  ceee would

o f  t h e i r  p ro - ;e r t y  end t h e i r  use

t

w i thou t  due process o f  l a w,  w i t h o u t  j u s t  co le:encet ion,  s o

be

the A p p l i c a t i o n  f o r  a  Temporary o r  a  2 r e  i s  lnary i n j u n c t i o n

i s  den ied ,

Centlemen, there has been f i l e d ,

a Mot ion  t o  Dismiss t h i s  a c t i o n .

support o f  i t ,  was the re?

MR. JOHNSON: Ye s t e r d a y  af tesnooh w i t h  t h e  c l e r k 9

you know,

de l i ve red  i t  t o

sacra wes no  Er ie : :  f i l e d  i n

TI-M COURT: t h i n k  we diccuesed t h i s  yeseezday,

but  i n  any event  i n  t h e W y y ,  Y - ee a re  n o tJ

f a m i l i a r  w i t h  t h e  L o c a l  Rules o f  o u r  c o u r t .  Y o u  have t a n  day

w i t h i n  which t o  f i l e  t h e  opposing b r i f ,  Y e u  a r c   r e q u i r e

to f i l e  t h e  b r i e f  i f  you d o n ' t  w i sh  by  t h e  ELILe,

cas

t h e

eee„ " e - „ e "  es  see- e - s ,  o s  eeesee

Cour



1.06
1

2

9

4

5

6

7

8

- 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23 I I

24 11

25

the Cour t  does of  3 b u t 4 f  417- -7 <-
46-.. dazerm-ned upon the

M r t ' o r  - o  T  woul d sun-c,est f o r  you r  c o n s i d e r a t i o n  tha• _

you t ende r  t o  t h e  Cour t and opposing counse l

what you  would expec t  t o  p rove  upon a  f i n a l  h e a r i  -  and,

again,  maybe we migh t  sho r t en  t h e  number o f  w i t  =e., , . n d  the

amount o f  tes t imony  and t h e  l e n g t h  o f  t h e  hear ing we d i d
here.

o f

The Cour t  wishes t o 0 7 4 2 = C 3 0 , -..., a p p r e c i a t i o n

to  counse l  i n  t h e  case f o r  t h e  conference yes te rday  and t h e

r e s u l t i n g  e x p e d i t i o n  o f  t h e  t r i a 7 .

We w i l l  be  i n  recess s u b j e c t  t o  c a l l  M r .
B a i l i c f .

WHERZUPON, t h e  hear ing  concluded a t  t h e  hour  o f

12:13 o ' c l o c k  P.M. )
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I ,  E l v i n  V.  Jones C e r t i f i e d  Shor thand 1a-:orzar and

O f f i c i z i  - p o r t e r  t o  t h i s  C o u r t ,  d o  hereby c e r t i _ y  t h a t
W e s c,rezent a t  end repo r ted  i n  shorthand

the f o r e7 o.3 matter. ;

- In

That 1  the.,-eafte-,- reduced t h a t  c o r t i o n  m y  shorthand

t ypewr i t t en

,

,  . . .  c  -the a e s t n y  t .  1 he
v 1 c " " " t r a n s c r i p t  t o

comprisinz t h e  4 o r e - o n - ,  O f a l r . ,i r a n s c r i p t
tha t  t h e  forezLoing O f f i c i a l  T r a n s c r i p t  i s  a

f u l l  and accura te  r eco rd  o f  t h e  , test imony e t  t h e  t i m e  and

place here inbe fo re  set .  f o r t h .

DATED a t  Denver,  Co lorado,  t h i s  3 1 s t  d a y ' o f  J u l y,  1969.

_as
C e r t i f i e d  Shorthand Repor ter


