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SCBA’s Judiciary Night a Big Success

By Laura Lane

This year more people came to
Judiciary Night than in years past,
which may be a testament to the popu-
larity of the event. But also, it’s more
than likely indicative of the culture of
the Suffolk County Bar Association,
which encourages collegiality and is
committed to a strong relationship
with Suffolk County’s judiciary. Held
at the Watermill on Sept. 26, it was an
elegant affair that included a cocktail
hour that enabled attorneys and judges
to mingle, before being served a deli-
cious dinner.

SCBA President Justin Block’s wel-
come confirmed what so many believe.
“This is our chance to celebrate our
relationship with the bar and bench,”
he said, “which gets better and better
every year.”

The special guests for the evening
were Town Justices Hon. Andrea H.
Schiavoni and Hon. Allen M. Smith,
who received mementos for their dedi-
cation to the judiciary system in
Suffolk County.

Kaitlyn Pickford, Outreach

Coordinator, Town & Village Courts -
Liaison, at the District Administrative
Judge’s Office was awarded the
Honorable Alan D. Oshrin Award of
Excellence.

“Kaitlyn is the face of the court and
does such a fantastic job,” said the
Hon. C. Randall Hinrichs, District
Administrative Judge of the Suffolk
County Courts. “She always receives
high praise. I couldn’t find a more
deserving honoree.”

Mr. Block added that Ms. Pickford
made it easy to make the public service
video “Another Night,” which was
inspired by the 1993 film made by the
Suffolk County Bar Association and
the Suffolk Academy of Law called
“One Night.” The Association plans to
have the film, which addresses the
growing opioid epidemic, distributed
to the school districts and community
groups throughout Suffolk County.

Mr. Block thanked Ms. Pickford for
her efforts, adding that it was “such a
pleasure working with her.”

Ms. Pickford was visibly moved
when she accepted her award. “It is a
pleasure to come to work every day

PRESIDENT’S MESSAGE

Looking Outward

By Justin Block

I have spent the last several columns
talking about all the things the Bar
Association does, and continues to do, for
our members, as well as the things we
intend to work on to make our lives easi-
er. So, I thought it was time to give our
membership just a glimpse of what your
Bar Association, and some of our mem-
bers, do for the community at large.

First, and with a nod to personal, presi-
dential and podium privilege, is our public
service video entitled “Another Night.” This
latest effort was inspired by the 1993 film
made by the Suffolk County Bar
Association and the Suffolk Academy of
Law called “One Night,” which followed
the journey of an underage DWI, from party
to a crash involving a fatality, arrest and
legal proceedings, up through trial of the
matter. Our members were the “actors,”

playing parts with
which they were well-
acquainted: Jeff Weeks
played the prosecutor,
Steve Kunken played |
the defense attorney,
and my father, Ira
Block, played the
judge. “One Night”
won a number of awards and everyone
involved was rightly and immensely proud.

Last summer, [ was given a copy of “One
Night” by Harvey Besunder, who was pres-
ident of the SCBA at the time it was
made. Not coincidentally, Harvey was a
very close friend of my father and a men-
tor, confidant and surrogate father to many
of us. It was during that conversation with
Harvey that I thought it might be time to
update “One Night” to address the growing
opioid epidemic. With that, “Another
Night” was born, with the idea that it be dis-
tributed to all of the school districts and,
hopefully, community groups throughout
Suffolk County to be shown to middle and
high school students.

In short, “Another Night” is the story
of a 19-year-old brother and 14-year-old
sister who are given legitimate prescrip-

(Continued on page 31)
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The Honorable Allen M. Smith, the Riverhead
Town Justice, was an honoree at Judiciary
Night. He received a memento for his continued
dedication to the justice system.

and work with all of you,” she said. “I
really enjoy it.”

Note: Laura Lane, the Editor-in-
Chief of The Suffolk Lawyer, is an
award-winning journalist who has
written for the New York Law Journal,
Newsday and is a Senior Editor at the
Long Island Herald publications.

§\I BAR EVENTS

SCBA Annual Holiday Party
Friday, Dec. 14, from 4 to 7 p.m.
Great Hall, Bar Center

Join your colleagues in ringing in the hol-
idays at this festive party which includes
refreshments and live entertainment. For
further information call the bar.

Annual School Law Conference
Friday, Dec. 8, 8:30 a.m. to 2:50 p.m.
Sign-in and continental breakfast
begins 8 a.m.
Great Hall, Bar Center

Presented by the Suffolk and Nassau
Academies of Law and the Education Law
Committees of the Suffolk and Nassau
County Bar Associations. The conference
is for attorneys, school administrators,
school board members, teachers, represen-
tative of school bargaining groups, par-
ents, and others with an interest in educa-
tion law covers legal topics of importance
to the school community. 5.5 credits in
professional practice will be awarded to
attorneys. For more information, or to reg-
ister, nicolette@scba.org, (631)234-5588.

Swearing in & Robing Ceremony
Monday, Jan. 14 at 9 a.m.

Touro Law Center

225 Eastview Drive, Central Islip

Join us to honor our distinguished mem-
bers of the Judiciary at their Swearing-in
ceremony.
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PERSONAL INJURY

Cory Morris
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HELTH AND HOSPITALS
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Focus on FOIL: Non-Traditional Fact Finding comcisom s i

and in the sole possession and control
of the NYC defendants, until after the
December 2014 order.” Although it
was unclear why such records were
not obtained through the ordinary
course of discovery, such records were
readily available by FOIL request.
Indeed, in Trawinski, “The plaintiff
contended . . . she had filed a [FOIL]
request for documents . . . pertaining
to the subject sidewalk but had not yet
received any documents.” The Second
Department, in granting the renewal
noted that the receipt of records from a
FOIL request were not previously in
her possession at the time that the New
York City defendants moved for sum-
mary judgment.

In reversing the lower court, the
Second Department held that the plain-
tiff “demonstrated the existence of tri-
able issues of fact concerning the

involvement of the NYC defendants in
the affirmative creation of a defective
condition of the subject sidewalk, upon
renewal, that branch of the motion of
the NYC defendants which was for
summary judgment dismissing the
complaint insofar as asserted against
them should have been denied.”
Trawinski is just one recent case exam-
ple where a FOIL request(s) changed
the outcome of an otherwise ordinary
slip and fall case.

Attorneys who utilize contingency
fee retainers would be wise to amend
such retainers for the assignment of an
award of reasonable attorney’s fees
associated with the enforcement of
FOIL requests in light of the recent
amendments to the Public Officer’s
Law. While a narrow majority of the
New York Court of Appeals* recently
endorsed a new type of denial to FOIL

requests, “the Glomar response, an
ambiguous nonanswer that defense and
intelligence officials have used for
years to hide their deepest secrets,”™!
FOIL remains a powerful tool for liti-
gants. One should consider filing a
FOIL request in tandem with a notice
of claim. Along with some other non-
traditional forms of fact finding, FOIL
is low cost, sometimes free. As dis-
cussed in Trawinski, just a simple
FOIL request can change the outcome
of a litigation.

Note: Cory Morris is a civil rights
attorney, holding a master’s degree in
General Psychology and currently the
Principal Attorney at the Law Offices
of Cory H. Morris. He can be reached
at http://www.coryhmorris.com.

i Matter of Fink v. Lefkowitz, 47 NY2d 567, 571 (1979)
i See L. 2006, ch. 492, § 1, Assembly Mem. in

Support, at 1, Bill Jacket, L. 1982, ch. 73; Public
Officers Law § 89(4)(c).

W Abrams, Fensterman, Fensterman, Eisman,
Formato, Ferrara, Wolf & Carone, LLP v. New York
City Police Dept., 2018 N.Y. Slip Op 32334 (NYC
Sup. Ct. 2018) (citation omitted).

¥ Matter of Madeiros v. New York State Educ. Dept.,
30 NY3d 67 (2017) (quoting Matter of Fink v.
Lefkowitz, 47 NY2d 567.

v Miller v. New York State DOT, 58 AD3d 981 (3d
Dep’t. 2009)

' Matter of Newsday, Inc. v. Empire State Dev. Corp.,
98 N'Y2d 359, 362 (2002); Public Officers Law § 84.

it Matter of Gould v. New York City Police Dept., 89
NY2d 267, 274 (1996).

it Matter of Fink v. Lefkowitz, 47 NY2d 567(1979)

* Matter of Rauh v. De Blasio, 2018 N.Y. Slip Op 3115
(1* Dep’t. 2018).

* Sabino v. City of New York, 2018 NY Slip Op 32359
(NYC Sup. Ct. 2018); Matter of Dilworth v.
Wesichester County Dept. Of Correction, 93 A.D.3d
722, 940 N.Y.S.2d 146 (2 Dep’t. 2012); Trawinski v.
Jabir & Farag Props., LLC, 154 A.D.3d 991, 63
N.Y.5.3d 431 (2d Dep’t. 2017) (“Trawinski™)

“ Matter of Abdur-Rashid v. New York City Police
Dep't., 2018 N.Y. Slip Op 2206 (2018).

=i Alan Feuer, Activists Sue Police Dept. Over ‘Can't
Confirm or Deny’ Tactic, New York Times (June 14,
2017), https://www.nytimes.com/2017/06/14/nyre-
gion/nypd-secrecy-glomar-response.html.

Divorce Under the Marriage Equality Act comessompese

marital property, the court shall consid-
er the direct or indirect contributions to
the development during the marriage
of the enhanced earning capacity of the
other spouse;” and the catchall (14)
any other factor which the court shall
expressly find to be just and proper.
Age and health can often play a con-
trasting role against the short duration of
a marriage in our example family. The
relevance of a custodial parent’s need to
occupy the home may be that durational
occupancy of the marital residence,
although separate property of the non-
custodial parent can be awarded to the
non-titled parent if based on child cus-
tody. Maintenance, loss of retirement,
and health insurance were previously
discussed but the simple “problem™ is
that if your client has spent the last 20
years contributing to the creation of his

or her partner’s “separate” wealth as
defined under the Domestic Relations
Law, the court is empowered to consider
the level of need and make maintenance
and monetary distributive awards
accordingly. To that end, under DRL §
236(B)(5)(e) a distributive award calling
for the payment of money from one
spouse to the other may be an equitable
result, and there is no precise calculus
for such distributive award, which is
explicitly authorized in lieu of dividing
ownership of asset(s). “in order to
achieve equity between the parties.”
When litigating these cases, it is
imperative to prepare trial documents,
such as a Statement of Proposed
Disposition, that relates your arguments
to the statutory considerations because
under DRL § 236(B)(5)(g), in any deci-
sion made . . . the court shall set forth

the factors it considered and the reasons
for its decision and such may not be
waived by either party or counsel.”

As cautioned in both the first and
second part of this series, this article
explores a topic that is not yet “battle-
tested,” with few or less reported deci-
sions as of the writing of this article
that confront the application of the
recently changed laws on maintenance
and the unquantifiable issues that can
arise out of these classes of relation-
ships, which do not fit neatly in a box
in one’s closet (pun intended).
Accordingly, the practitioner must
carefully understand the many difTer-
ent family dynamics specifically appli-
cable to same-sex relationships before
a) agreeing to take on a case; and b)
prior to assuming positions in a case on
behalf of a client in need. Once the

case is your responsibility as the
lawyer, it is even more critical to exam-
ine the statute at great length with a
deep understanding of the many intri-
cate facts involved in the family to best
advocate for your client.

Note: Christopher J. Chimeri is a
partner with Quatela Chimeri PLLC,
with offices in Hauppauge and Mineola,
and he focuses on complex trial and
appellate work in the matrimonial and
Sfamily arena. He sits on the Board of
Directors and holds an executive posi-
tion in the Suffolk County Matrimonial
Bar Association and is a co-founder and
co-chair of the Suffolk County Bar
Association’s LGBTQ Law Committee.
From 2014-2018, he has been peer-
selected as a Thomson Reuters Super
Lawyers® “Rising Star.”

The Business of Percentages cosmeigun s

In affirming an award of 33 percent
in a just under a 10-year marriage, the
Second Department relied upon the
2008 case of Kaplan v. Kaplan, supra,
which, unlike in Westbrook, was “a
marriage of long duration” where the
trial court awarded the wife 30 percent
of the husband’s dental practice and
license. Kaplan at 637. In doing so,
the Westbrook Court in essence dis-
counted the duration of the marriage
and weighted more heavily the trial
court’s credibility determinations
regarding the wife’s early direct contri-
butions towards the start-up of the
business and being “primarily respon-
sible for taking care of the parties’ chil-
dren and the household.”

That being said, is Westbrook the
start of an upward trend in the percent-

ages to be awarded to the non-titled
spouse or an aberration based upon a
unique fact pattern? Will the trial
courts begin to acknowledge the work
of a caregiver and homemaker as com-
mensurate to the work of the income-
producing spouse even in marriages
that are not considered “long-term?”
Given the Appellate Court affirmed
the award as a provident exercise of the
trial court’s discretion and did not itself
determine the 33.33 percent, going to
great lengths to recite the other factors
the courts must consider in making an
equitable distribution of marital proper-
ty and not disturbing the trial court’s
determination unless it was an improv-
ident exercise of discretion, Westbrook
appears to be specific to its unique fact
pattern. This is especially apparent con-

sidering other recent decisions from the
Second Department wherein the
Appellate Court held that that the trial
court did not improvidently exercise its
discretion in awarding lower percent-
ages of a business in significantly
longer marriages. See, Culen v. Culen,
157 A.D.3d 926 (2™ Dept 2018) (where
the Second Department affirmed an
award of 25 percent of the husband’s
business in a 26 year marriage where
the wife was the primary caretaker);
Perdios v. Perdios, 135 A.D.3d 840
(2nd Dept 2016) (where the Second
Department affirmed an award of 20
percent of the husbhand’s business in an
18 year marriage acknowledging that
this award did not ignore her contribu-
tions as the primary caretaker of the
children, which allowed the husband to

focus on his businesses).

Thus, it appears that the task of
advising our clients of what percentage
of their spouse’s marital business inter-
ests they will likely be awarded by the
trial court will remain a challenge to
practitioners with Westbrook being a
friendly reminder that each case is
determined on its own unique facts that
must be adequately presented to the
trial court.

Note: Jeffrey L. Catterson is a part-
ner at Barnes, Catterson, LoFrumento
& Barnes, LLP, with offices in Garden
City, Melville and Manhattan and
practices primarily in matrimonial and
Jamily law. He can be reached at
JLC@BCLBLawGroup.com and
(316)222-6500.
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TmStS aﬂd EStCltBS Update (Continued from page 15)

sequently paid by respondent to him-
self. After a series of motions and
appeals, the public administrator
moved for summary relief.

The court observed that one of the
most sacred duties of a fiduciary is to
avoid self-dealing. Once self-dealing is
disclosed, the “no further inquiry rule”
is triggered, which will result in the
transaction being set aside regardless
of its fairness. The court further noted
that in cases where a fiduciary places
himself in a position where his interest
is in conflict with his duty of loyalty,
the fiduciary may be surcharged.

Based on the foregoing, and the
undisputed record reflecting the
improper payments the respondent
made to himself, without prior court
authorization, at a time when he was
serving as preliminary executor of the
estate, and was in full control of
Quailman Investors, the court held that
his conduct was an act of self-dealing
in violation of his fiduciary duty of
undivided loyalty to the estate benefi-
ciaries. As such, the court set aside the
payments, and directed the respondent
to restore the sum of $725,453 to the
estate.

In addition, the record revealed that
the respondent, also, without prior
court approval, paid himself a personal
claim he had against the estate. As in
the case of self-dealing, when a fiduci-
ary pays himself a claim without leave
of court, he subjects himself to a sur-
charge, which can include, among
other things, costs, attorney’s fees, and
interest. Noting that attorney’s fees
may generally not be collected by a
prevailing litigant in the absence of
statute or agreement, or where the los-

ing party has not acted maliciously or
in bad faith, the court, nevertheless,
found based on respondent’s conduct,
that an award of attorney’s fees, to be
paid by respondent personally, was
warranted. Accordingly, the court
scheduled a hearing to determine the
surcharge and fees in connection with
the improper payment of the claim.

In re Smith, NYLJ, May 17, 2018,
at 28 (Sur. Ct. Albany County).

Suspension of Letters

Before the Surrogate’s Court, Kings
County (Torres, S.), in In re Allen, was
a motion of a co-trustee and benefici-
ary of the subject trust to suspend her
co-trustee for failure to account. The
petitioner had previously commenced
two proceedings against her co-fidu-
ciary; one, seeking his removal, which
remained pending, and the second, to
compel him to account. In response to
the latter petition, the court issued a 45-
day order directing that an accounting
be filed. Although the order was served
on the respondent/co-trustee, he failed
to account in accordance with the
court’s directive, provoking the motion
seeking his suspension. The assets of
the trust estate were comprised of the
decedent’s residence, and an interest in
a limited liability company, which
owned a multiple-unit dwelling and
income producing property.

In support of her application, the
petitioner maintained that the respon-
dent had, inter alia, failed to open a
separate trust account, and to file fed-
eral or state income tax returns for the
trust. Further, the petitioner alleged
that the respondent’s neglect of the real
property held by the LLC caused it to

]-he AttO"ney Emeritus Prog-ram (Continued from page 17)

Fordham University’s School of
Law’s Feerick Center for Social
Justice provides programmatic and
administrative support for AEP.
Feerick Center staff organize informa-
tion sessions and assist attorneys in
finding pro bono opportunities that
best suit their interests, background,
and schedule. Emeritus Attorneys
have proven to be an integral force in
New York State’s fight for access to
justice, with volunteers (there are
approximately 1,000 Emeritus attor-
neys enrolled in the program) con-
tributing an average of 150 hours of
pro bono service annually. This serv-
ice is critical, assisting low-income
New Yorkers in essential matters
including but not limited to housing,
family, and education.

If you wish to enroll as an Emeritus
attorney, you can do so by either going
to  NYcourts.gov/attorneys/volun-

teer/emeritus/index, checking the
appropriate box on your biennial reg-
istration form or contacting the
Feerick Center for Social Justice. If
you wish to navigate through the vari-
ous pro bono providers without the
assistance of AEP, you are free to do
so, but AEP will make things a whole
lot easier for you.

Note: Michael Siris is of counsel to
Solomon and Siris, PC, a member of
the Board of Directors of New York
County Lawyers Association and
chair of its Senior Lawyers
Committee.

Note: Cora Vasserman is an
AmeriCorps  VISTA Member at
Fordham Law School’s Feerick
Center for Social Justice (FCSJ). As
indicated above, FCSJ administers the
AEP.

sell for a price far less than two previ-
ous offers to purchase the parcel,
which her co-fiduciary had rejected.

In opposition to the motion, the
respondent filed a separate motion
requesting an extension of time to file
his account, claiming that he just
received the bank statements in order to
do so. Although the petitioner did not
oppose the requested extension, she
nevertheless requested that her co-
trustee be suspended on the grounds that
his failure to abide by the court’s order
was indicative of his on-going breach of
fiduciary duties and responsibilities.

The court opined that, pursuant to the
provisions of SCPA 719(1), a trustee
may be removed, without a hearing,
when after having been ordered to
account, he fails to do so within the time
and manner directed by the court. On
this basis, the court found that the
respondent’s noncompliance with its
directive to account constituted grounds
for his removal. Indeed, the court con-

cluded that throughout the proceedings
the respondent had impeded the effi-
cient administration of the trust estate
necessitating the court’s intervention
most particularly, with respect to the
sale of the subject real property.

Accordingly, based on his failure tc
account as ordered, the court directec
that the respondent be suspended as co-
trustee, pursuant to SCPA 719(1), pend-
ing the hearing and determination of the
removal proceeding. Respondent’s
motion for an extension of time to file
his account was granted.

In re Allen, N.Y.L.J., Mar. 8, 2018
at 28 (Sur. Ct. Kings County).

Note: llene S. Cooper is a partner
with the law firm of Farrell Fritz, P.C.
where she concentrates in the field o;
trusts and estates. In addition, she is
past-Chair of the New York State Bar
Association Trusts and Estates Lawn
Section, and a past-President of the
Suffolk County Bar Association.

BIOCki ng M alware (Continued from page 14)

increased 432 percent in 2017.

Because there are well-documented
workarounds to many of PowerShell’s
built-in restriction options, consider
whitelisting via Microsoft’s
AppLocker to limit PowerShell to a
select group of power users only.

Use endpoint protection that
improves on antivirus. The majority
of successful attacks on small and
mid-size businesses happen despite
AV  being installed. As attacks
become more sophisticated and crim-
inals take advantage of a growing
number of workarounds, investment
in antivirus solutions is generating
diminishing returns.

Consider purchasing and imple-
menting new endpoint options which
can block not only malware, but the
underlying activities and exploit tech-
niques criminals rely on to launch
their attacks regardless of where or
how they start and stop them in real-
time before any damage is done.

Secure RDP. Remote Desktop
Protocol connections are commonly
used where outside the office IT sup-
port needs to gain access and control
over a machine in order to investigate
problems and resolve issues.

When setup and secured properly,
RDP can be a very effective tool. But
when exposed to the wider internet, it
can also be a beacon for cybercrimi-
nals with access to scanning tools
which identify systems with open
ports exposing RDP.

Cybercriminals can bypass this step
and purchase access to previously
compromised RDP servers, directly

via thriving underground dark web
marketplaces. SamSam, the ran-
somware that crippled the city of
Atlanta, was distributed via RDP.

e Restrict access to RDP behind
firewalls and by using an RDP
Gateway and/or VPNs.

e Secure RDP accounts with unique
and complex passwords. Better yet,
use two-factor authentication, too.

e Limit the number of users with
access to RDP to only those who
really need it.

e Apply a lockout policy as an addi-
tional layer of protection against
brute-force attacks.

These suggestions won’t protect you
and your firm from every attack, but
they will help you thwart the majority
of malware campaigns you’re most
likely to face. Covering these basics
will significantly reduce your risk.

Note: Victor John Yannacone Jr. is an
advocate, trial lawyer, and litigator
practicing today in the manner of a
British barrister by serving of counsel to
attorneys and law firms locally and
throughout the United States in complex
matters. He has been continuously
involved in computer science since the
days of the first transistors in 1955 and
actively involved in design, development,
and management of relational databas-
es. He pioneered in the development of
environmental systems science and was
a cofounder of the Environmental
Defense Fund. He can be reached at
(631) 475-0231, or vyannacone@yan-
nalaw.com, and through his website
https://yannalaw.com.





